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Abstract: The main objective of this paper is to presentegional perspective regarding 1
independence of judiciary system, based on the strages’ perception. Taking into consideral
that the independence jpfdiciary is a concept which has to be not onlyrgageed by constitution
and statutory provisions, but mostly perceived &snational reality, the present article analydes
factors which influence the capacity to act effiitig of the judicial sructures in South East Europe
countries. The article is presenting ones of exatian for low capacity to fight corruption in tt
region of Europe. The analyse is built on a sogjic@l survey conducted in nine count? from the
standpoint of the brarchical relationships and of the guaranteespafrational and profession
independence, legislative framework, resources &l ag the relationship between justice and
society. The data used in this articles providedhgystudy “Integrity andesistance to corruption

the law enforcement bodies in South East Europeantdes”. The concluding remarks are baser
guestionnaires sent out to judges and prosecutatsmphasis cultural, managerial and functic
aspects of judicial system, exgaal by magistrates themst¢
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1. Independency

The discrepancies between the degree of indepeadensured by th
statutory law and the perception of the real sion as in followinc
graphics.

Regarding the extent to which the criminal judiggbstem isindependent
the answers show that only 60% of the judges thin& system i
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3 All graphics are elaborated based on the data réweahe study “Integrity and resistance
corryption of the law enforcement bodies in South Eagbfean countries” conducted by rese:
coordinator Victor Alistahttp://www.rcc.int/docs_archi.
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independent, to a certain extent. This is one efrtfost surprising findings,
considering that the independence of the judigisiesn is an absolute value
for any rule of law society. This significant gaptiween the standard and
reality may provide an explanation for the lack cdpacity of the
anticorruption enforcement bodies to fulfil theirandate, given that
relativity of provided guaranties. In the case odgecutors, the situation is
approximately the same, 54% of them having exptefise same opinion.
The prosecutors’ perception represents a geneugecaf the public opinion
perception that systems are using criminal invastgs on corruption
offences as a political weapon in SEE Countries.

M Fully
Judges mFully
g Prosecutors
0% To a large To alarge
036 10% extent o 2% 1% g9 extent
o |'{_ Somewhat 6% = S Somewhat

31% \l' To a low extent 37% w l To alow extent
‘ e : 25%
b U Not at all “ J Not at all

Don’t know Don’t know

The magistrates from the region acknowledge thattheir personal
experience they have encountered situations inlwiere was an attempt
on influencing their decision. 30% of the judged 81% of the prosecutors
interviewed answered with yes, hence, emphasizinpe myriad of factors
that affect the independence of both the systemtheddecision making
process. This is a huge amount of positive ans¥egra direct experience
perception, bearing evidence of the fact that Blmgaprinciple$ regarding
the independence and integrity of justice are rifectvely enforced,
despite the formal adoption of those standard<i Sountries.

http://www.unodc.org/pdf/corruption/corruption_jeéil res_e.pdf
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Judges Prosecutors

30% 31%
Yes Yes
T0%% 69%
No ’ No

Moreover, the fact that 27% of the judges admittedhave knowledge

ofsituations in which there was an attempt to attex decisions of the

respondents’ colleagues in a direct and deliberatener and in the case of
prosecutors 23% are aware of such cases is ingcdhiat part of the

magistrates subject to political pressures didrapbort it. The comparison

of direct and indirect knowledge of political infirence in corruption

criminal investigations reveals lack of communicatiwithin the system as
well as a weak capacity of the professional astioois to find out about

pressure cases and to protect magistrates.

Judges Prosecutors

27%
Yes

|23%
73% J o 77% J No

Considering the historical context of post-commun@untries the research
guestion intended to investigate if in reality st&ervices still play a role in
the judicial process. As a regional vulnerability pudiciary is now
considered the intelligence system which can madatguinformation in
order to disturb the outcome of the judicial praces can be a source of
blackmail used by politicians against magistratdémost half of the
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magistrates identify secret services as a factirdan influence in whatever
manner justice. 45% of judges consider the infleevicintelligence services
as a negative one, and 4% consider that the irdkiemna positive one.

Judges Prosecutors
4% . . 10%
45% ® |nflue.nce ina 42% minfluenceina
\ negative manner \ negative manner
—— do not influence in ns% do not influence
any manner in any manner
~ influence in a _ influence ina

positive manner positive manner

In order to counter the above mentioned vulnerasliany system must
have effective antibodies in order to defend maajiss dealing with high
corruption cases. In evaluating the extent to whible respondents
agreed/disagreed with whether or not the systenviges protection to

those involved in investigating, prosecuting, trlhigh level corruption

cases from eventual reprisals against the indepeedeof the

judges/prosecutors, only 21 % of judges respondéd yes and only 26%
of prosecutors confirmed it. This shows that thetesyp which was designed
to protect the persons who work within law enforeais not functioning

properly, with 79% of the respondents feeling utgeted.

W Strongly Agree M Strongly Agree
Judges Prosecutors
Agree
12% 4% 11% 8% Agree
% —‘*n-.
~ ’ 17% Undecided 18% Undecided
20% ! ndecide
L Disagree
20% st | 19% 24% Disagree
rongly
disagree
27% M Don’t know SFroneg
disagree
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The independence of justice stated in SEE Couht@esistitutions has
failed as it is not perceived by subjects to offeese guaranties, with
consequences on the capacity of the State to grduiactional rule of law
society for citizens confronting justice.

Considering the domestic real context, magistriites SEE Countries look
more for support and intervention from internatiooaganisations in order
to increase demands for compliance of national aiiibs with
international standards.

This indicates two important aspects about leadershdesigning public
policies for judiciary and anticorruption systemirsk finding is that
magistrates have no trust in the capacity of thecetive and legislative
branches of power to promote efficient solutions #xdressing and
redressing the main issues magistrates are coattamth in their activities
of fighting corruption. Law enforcement cannot ben affective
anticorruption tool unless the judiciary is indegent both of the rest of the
state and the private sector (Susan-Rose Acker@@V). Second remark
about SEE magistrates is that they welcome thetiopinternational key
actors in designing domestic anticorruption framewo Even though the
home affairs area is a matter of subsidiarity, gglgnd prosecutors prefer to
transfer the leadership, ownership and even acability from a national
level to an international level.

M Strongly Agree M Strongly Agree

Judges Prosecutors
1% Agree Agree
2% 2% [0 30 2% 5%
X ey

1a% :ii h Undecided 13% : i i h Undecided
Disagree Disagree
'-'\. 58% Strongly \ 55% Strongly
disagree disagree
Don't know Don’t know

Another important factor to take into considerati@s far as the
independence of the judicial system is concerngdhe level of income
perceived by magistrates as vulnerability for theidependence. The
confusion between the salary as payment for theinkwand consequently
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the quality of life, and the principle of independe in the exercise of
professional capacity reveals unexpected ethidakvability. The low level

of remuneration might be seen as lack of respedhi®role of magistrates
in society, but not a factor which can questiorirthependence. 66% of
judges and 67% of prosecutors consider that thel lef salaries is not
appropriate to ensure the independence of magstrdierefore, judging
the independence of magistrates from the standpébitite salary is similar
with the assumption that it might be possible tadé& the magistrates’
attribution in order to supplement private gains.

B Strongly Agree W Strongly Agree
Judges Agree Prosecutors ngree
1% 1% 2% go -
14% i 6%
™~ Undecided 19% Undecided
34% \’ 18% M Disagree 37% \’ Disagree
’ 32% Strongly / 30% 6% Strongly
disagree disagree
Don't know Don't know

2. Accountability

The judicial system has to be accountable towdressbciety for its results
regarding the corruption phenomenon on the pulijenda. As it is more
likely for magistrates to stay accountable to in&ional institutions, and
respond properly to their criticism and recommeiwtatthe less likely they
are to be tolerant to mass-media and domestic @uaipiinion demand and
criticism. The general public opinion trust is ceged as being the most
important source of legitimacy for the accomplisintnaf justice mission.

The accountability of the system towards the sgoias evaluated taking
into consideration the influence the mass-mediaprdic opinion have on
the independence of the decision making processrefére, asking the
judges and prosecutors about the influence of thesmmedia on decision
making process, we conclude that there is geneaaltggative perception
among the respondents, concerning the influencmads media on their
independence.
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The answers showed that 73% of the judges and 61fe @rosecutors are
of the opinion that mass-media influences theiisies making process in a
negative manner. Taking into account the basicnd&mn of independence
and considering the percentage provided by theareBenve can conclude
that mass-media is perceived as a factor that s&®ag negative influence
upon magistrates.

M v

Judges Prosecutors minfluenceina
negative manner
o do not influence in

> any manner

influence in a
‘23%

Hinfluence in a

17% negative manner 16%

—

do not influence in
any manner
influence ina

positive manner positive manner

Moreover, when asked to answer which group is mesponsible for
exerting direct and indirect pressure upon the io@injudicial system, the
respondents consider that mass-media is the nfagtrtial group.

Judges Prosecutors

Representatives of ..

Presidents of the

Pass media

General Prosecutors
Ministry of Internal Affairs
Ministry of Justice

MPs

Other members of the...

President

Representatives of ..
Presidents of the
Mass media
Genaral Prosecutors
Ministry of Internal Affairs
Ministry of Justice
MPs

Other members of the ..
President

However, the questionnaire shows that there issargjpancy between the
perception of the judges and the prosecutors ragargublic opinion
influence. Thus, the research shows that 50% ajgsacanswered that the
public opinion has a negative influence on the peadwlence of the judicial
system and only 39% of the prosecutors gave the sarswer.
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Judges Prosecutors

M influence in a negative
22%

[S—

50% Mmanner Winfluenceina
do not influence in any negative
manner 37% - manner
influence in a positive / do not influence
34% / in any manner

Differences between political commitment and theipcal support of key
political actors: The satisfaction level of the magistrates with rdga the
activities of the Ministry of Justice denotes thtere is generally
anunfavourable view, with only 31% of the judgesd a#7% of the
prosecutors answering that they are pleased wiéh attivities of the
Ministry of Justice.

| manner
28%

B Fully M Fully
Judges Prosecutors
To a large Toa large
12% 1% 7% extent 3 SR 1%6% extent
18% Somewhat | Somewhat
) \ 24%
‘ Toalow A% Toalow
extent 34% extent
\ 38% ’ Not at all \ V Not at all
Don't know Don't know

However, when asked if they agree or disagree with statement: the
Government respects the independence guaranteethvbyto persons
involved in the investigation of high level corrigst cases, 18% of the
judges feel that the Government does in fact rdsiiegr independence,
while a higher percentage of the prosecutors, 28%m to agree with the
given statement. This research reveals that Gowemh should be more
involved in finding feasible instruments and medkars to protect the
independence of the magistrates.
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M Strongly Agree M Strongly Agree

Prosecutors

Agree Agree

3%
0%
Undecided S Undecided
17% } i
Disagree ‘ Disagree
L 21% 23%
Strongly Strongly
disagree disagree

Don’t know Don't know

M Strongly Agree B Strongly Agree

3. Conclusion

The mismatch between legislative standards andd¢héal situation, when

considering the independence of the magistrates imkestigate high

corruption cases, is the main reason why progies®i noticeable in the
fight against corruption. Lack of accountability timee case of magistrates,
by wrongly considering independence as being eopafgprofessional right

rather than an instrument meant to be a guaraataéd judicial procedure,
is the main reason why the level of trust in jus@nd its capacity to combat
crime is so low. The public opinion’s distrust iosjice is the main

vulnerability used by politicians in order to intene in organizing the
judicial system, thus creating a sort of operatiam&rvention lever.

References

Alistar V et al. (2009)Integrity and resistance to corruption of the lamf@cement bodies in South
East European countrieSransparency International Romania for Regionabdgration Council and
Regional Anticorruption Initiative, Sarajevo.

Bangalore Principles (2006). UNODC, retrieved from
http://www.unodc.org/pdf/corruption/corruption_jadil res_e.pdf

John Ferejohn (1998)ndependent judges, dependent judiciary: explairjiudjcial independence
retrieved from http://www-bcf.usc.edu/~usclrev/@#2303.pdf

Susan-Rose Ackerman (2007). Judicial independende carruption,Global Corruption Report,
Corruption in judicial system®p. 15-24. Cambridge University Press.

The judicial integrity group (2007), Commentarytbe Bangalore principles of judicial conduct pp.
35-52, Open-Ended Intergovernmental Expert Grouptig held in Vienna, March 2007, retrieved
by http://www.coe.int/t/dghl/cooperation/ccje/testBangalorePrinciplesComment. PDF

Corruption Perception Index 2009, edited by Trarespey International.

50



