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The Unfulfillment or the Defective
Achievement of Office Duties according t
the New Criminal Code. Comparative
Examination. Critical Comments
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Abstract: The aim of the research consists of the examinatidhe provisions of the New Crimin
Code relating to the unfulfilment or the defectimehievement of office duties, a compara
examination of the current provisions and buildorgical commentsthat would help improve th
legislation in the matter. The paper continueshiertresearch in this area, whiclas published ir
national and international journals or conferenoeceedings. The concrete results of the rese
focuses on examining the wieprovisions on active and passive subjects of erito defining the
railway accident, as comparative examination somecritical observations as well. The value of
research can be useful to practitioners in thikl fitheorists and to the Roman legislator. The
research consists of critical remarks and propdsalsnproving the content of the type offense .
the completion of the aggravated vari
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1. Introduction

After the advent of railway transports the Romanian laetgs insisted ol
defending the fundamental values that could be &drby the railway transpc
complex activity. Among the values identified by tlegislator we mention: life
physical entities’ body tegrity and health, transported goods, goods owne
railways transport companies or rail infrastructuiacluding: locomotives
carriages, railroad and other facilities, buildings

The first incriminations of such acts appear frdme second halff the XIX™
century, in the Criminal Code of 1864 in articled33hd 371. These incriminatio
regarded only certain acts or omissions by persmasvare of the railway syste
and it did not aim at the effective activity of thmployees in the syste
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Later, given the record of railway events involvihgman casualties and / or
significant financial damage caused as a resultredches of office duties by the
employees of the railroad, the legislator has mirated such acts as well.

These first incriminations were provided in the Law Police and railway
exploitation in Romania since 1870.

However the legislator of the time had in view oslyme facts that regarded the
mechanics of locomotives or train drivers who ta#ir posts while driving or were
“in a state of drunkenness”. We discover that theeze not considered other
professions specific to railway traffic and trangption, only the mechanic and the
train conductor, which otherwise, at that timeythere the most popular.

The first indictment which envisages the railwafiaddls who fail to fulfill their
duties, occurs with the adoption of the CharleGriminal Code, where the article
362 provides thatdn official from the railway or any person employedthe
service of this institution, which does not fulfiie office duties, or works against
his duties and thereby expose to danger the perspgeods presented in article
359, shall be punished with correctional imprisomtfeom 5 to 8 years, and in the
case of article 360, the punishment is harsh ingmnisent from 7 to 12 years and
civic degradation from 4 to 8 yearShese penalties can increase by an additional
3 years in the case of article 361 paragraph 1.”

We can say that the origin of the text of artick® ®f the New Criminal Code and
article 274 of the current Criminal Code is in tiext of the article 362 of the
Charles Il Criminal Code.

2. General Examination of the Offence Provided inite New Criminal
Code

2.1. The Legal Content

According to the provisions of article 329 of thew Criminal Code, (1Jailure

to fulfill the office duties or their defective aehement by the employees who
manage the railway infrastructure or transport ogtnrs, intervention or
maneuver by rail, shall be punished with imprisontrieom one to five years.

(2) If the offense resulted in a railway accidethie punishment is imprisonment
from 3 to 10 years.”

! published in the Official Monitor no 71 of Janudd, 1870.
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To present most accurate our opinions on how imgaminated this act, we will
examine briefly the aspects on the active subjedt@assive subject of the crime,
and those on the objective side and the aggravatesibn.

2.2. Active and Passive Subject

By examining the legal content of the offenseegults that in order to have the
quality of active subject of this crime, it is nesary to fulfill the following
conditions:

- the physical entity concerned would meet the gdrmnditions required by law,
respectively those related to age, responsibiliggdom of will and action;

- the regarded person would have the quality of éhgloyee of one of the
following legal entities:

- the company that manages the railway infrastrugture

- an operator of cargo or passengers’ transport;

- an operator performing activities specific to ranintervention transport
or rail maneuver;

- specific tasks of office service of the person @wned must be directly
related to traffic safety on the rail.

We mention that the absence of one of the listedlitions will lead directly to the
absence of criminal liability of the active subjéot this offense and even to the
inexistence of the offense.

Unlike the active subject, given the specificsto$ tcrime, the scope of the passive
subjects vary depending on how committing the cringnely the type variant or
the aggravated variant. Thus the type variant pexviunder article 329 paragraph
(1) of the New Criminal Code, the passive subjexftdhis crime can only be
operators of transporting goods or passengers parhiors that perform specific
tasks of intervention or maneuver by rail.

In the aggravated version the scope of passiveesishyvidens, as it may occur at
legal (other than those referred to at the typeaw#irand physical entities.

Among the legal entities, other than those mentoire the variant type, we
mention the company (society) that manages thavawilinfrastructure, because
following a railway accident there can be destrogedamaged goods belonging to
this company, such as: installations, railways, lméldings etc.
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In the category of passive subjects, the physinéties, we mention those who
suffered personal injury, damage to health or Wéted in a railway accident. The
physical entities which were assigned to transgords that were destroyed or
damaged as a result of committing the crimes intyfpe or aggravated variant,
cannot be passive subjects of this crime.

2.3. The Objective Side

The financial element of the objective side comssist an inaction (omission),
identified by failure of fulfilling the duties, oan action (commission) which
amounts to achieve those specific office tasks uefective way by the active
subject of the crime.

Regarding the socially dangerous consequence toatrs it differs depending on
the type or aggravated variant. Thus, in the typgamt, the result consists in
endangering the traffic safety of transportatioransg intervention or maneuver by
rail, and in the aggravated variant in producingilvay accident as defined in the
content of article no 333 of the New Criminal Code.

In order to determine the offense, it is necessargstablish the existence of a
causal link between the action or inaction of tledve subject and the socially
dangerous consequence that was produced, thaboparpizing the safety of
transport means, railway intervention or maneusetthe occurrence of a railway
accident.

We will not insist upon the examination of the dijee side, as this is not the
subject of our paper. In this context, we wish éinpout however that aggravated
variant of this offense, that is railroad acciddahgre will be, regardless of the
destroyed or damaged goods, the means of trangmlihg stock or railway
installations. We specify that the destruction egrédation of property entrusted to
transport, regardless of their value, cannot mieetconstitutive elements of the
offense in its aggravated variant.

3. Comparative Examination

Against the background of structural changes inafganization and operation of
the railway traffic and transportation, and soméicad remarks made in the
doctrine of the recent years, the legal contenthef offense suffered important
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changes, in relation to the current provisions.

A first modification aims at prioritizing this crienin relation to that committed at
fault. Thus, this offense committed with intentréderred to in article 329, while
the offense committed at fault is provided for itice 330 of the New Criminal
Code. The current Criminal Code, putting them ia $pecial chapter is different,
in that it was given a priority to the offense coitted at fault.

Another change concerns the enlargement of the @afrerctive subjects of the
offense that, according to the new regulations thegy be employees of the
company that manages the railway infrastructurepleyees of transport and
passengers transport, employees of companies dndtehthe rail or employees of
intervention on the rail companies.

The current regulation provides only one type divacsubjects of the crime, that
is those who may be employees of the railway. (RR2609, p. 198)

By another amendment it widens the area of passibgects of the crime, which
may be, those companies that carry out transptxiitees of goods or passengers
(their means of transport, i.e. locomotives and anay and companies performing
intervention or maneuver activities on the railwg@quipment used by these
companies, respectively, railcars, plows, cranessanon).

The current legislation provides only one passiubject, that is the means of
transport of railways (Rusu, 2009, p. 163).

In the New Criminal Code it renounces at two aggted variants of offense, that
is the disturbances in the transport activity diwviay and the railway disaster, the
only aggravated variant being the railway accidemder the current regulations,
there are three aggravated variants, respectivedydtsruption in transportation
activity by rail, railway accident and railway csti@phe. (Rusu, 2009, p. 202)

One last change that was made by the legislattireoew Criminal Code refers to
punishment limits. Thus in the new Criminal Coderéhare established sentences
between one and five years of imprisonment in tyaeant and 3 to 10 years in
prison in the aggravated variant (railway accident)

In the current Criminal Code the limits of punishmheare structured on three
levels, namely imprisonment from 6 months to 3 ydarthe simple variant and
from 3 to 7 years imprisonment or 7 to 15 yearprison, mentioned in the two
aggravated variants.
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4. Critical Remarks

No doubt that the new incrimination is superiottiie existing one, as there were
considered also the new changes to the organizatidrfunctioning of the current
system of railways transport.

These changes and additions which are includetierNiew Criminal Code were
requested primarily by the doctrine, which notieeskeries of inconsistencies in the
current text, with the organization and operatioh tbe rail traffic and
transportation. In other words, although rail traorgation stops working in a
unitary system since 1998, the legislator has natlenchanges imposed by the
emergence of new active and passive subjects afftbrse.

We believe that each time writing criminal law mute protect certain social values
it must be carried out in the context of evaluaspgcific activities in the field, the
essential condition being the identification of thest important social values in
the field. Despite the progress, we find that tbgutation of the New Criminal
Code has not taken into consideration all the rezggselements, or more, all the
important social values that needed to be defettdedgh criminal law rules.

A first aspect that we need to point out is relai@gassive subject physical or
legal entity entrusted to transport various gooshkich are then destroyed or
damaged as a result of a railway accident.

We note that in the definition of railway accidetite passive subjects are only
companies or companies who are equipped with eahsport means, rolling stock
and railway equipment. We believe it is imperativat in the scope of the passive
subjects it should be included also the physicdltiea entrusted to transport
goods, which are subsequently degraded or destinyedailway accident.

Another observation regards the way in which itdéined the railway accident
where there is no provision to limit the caused dge) leading to the conclusion
that the offense in its aggravated variant willsexilso under the situation where
there is a loss of several hundred lei. We beligna it should be provided a
minimal prejudice. The definition content use df tailway accident of the “means
of transport” and “rolling stock” is inappropriatas the phraseolling stock
includes in the specific technical language all nseaf transport.

A final observation that considers the type variahtthe offense concerns the
inclusion in the category of passive subjects & ¢hime also the company that
manages the railway infrastructure.
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5. Conclusions

The new regulation is in our opinion a breakthroughterms of defending

undoubtedly the most important social values oftthéfic area and rail transport.
This time there were considered the new chang#sitomplex task of traffic and
rail transport. The most important changes condeenbroadening of the area of
active and passive subjects of the crime, an #gtihiat took into account the
companies and companies that engage in specifispgoat activities, handling,

intervention or those managing the railway infrasture. However this research
leads to the conclusion that this text should bgpmented, according to the
above observations.
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