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Abstract: This study starts from the analysis of the jurairegime of the mortgage that “migrates”
from the sphere of the real rights towards thedjoal regime of the receivables’ rights! The asdicl
contains an analysis of the legal regime of thetgage according to changes made by the new
Romanian Civil Code. This idea is supported bydkdive arguments deriving from regulations of
the pledge in the new Romanian Civil Code (segtoR}he mortgage (sect. 3), from the comparison
with other similar juridical institutions (sect..3Jhe conclusions explain how useful is to chaige t
juridical regime of the real guarantees and therirdtional dimension of trade. The study is one of
the latest presentations doctrinal matter, witrciEdensight into mortgage securities, legal ingtdan
whole new for the Romanian Civil Code. Despite fénet all the observations are theoretical, novelty
approach makes reading not only addresses thet@emtes, and practitioners: judges, lawyers,
notaries.
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1. Generalities on the Regulations to Guarantee the Qigations in the
New Civil Code

The unification of the private law, according te tinodern theory, and mainly of
the regulations pertaining to “commercial law”, lignced the matter of the
obligation guarantees. According to the new CiwldE, to unify the legislation on
obligation guarantees means to implement measargseted up economic reform,
and to modify and complete the current solutionghi@ Civil Code and in the
special law aforementioned.
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The obligation guarantees are regulated by titlen® Xl in the new Civil Code,
and they are grouped in personal guarantees awndepeés (title X), and real
guarantees (title XI).

As a novelty, regarding personal guarantees, thvenékers have completed the
provisions existing in the 1864 Civil Code by irdtwing new “autonomous
guarantees”, as well as other guarantees stipulatetthe law. The autonomous
guarantees are the guarantee letter and the colaffi@r, legal instruments used in
the banking practices that had been not regulaid¢drsn the Romanian law. Some
practical aspects shall be analyzed at the endi®étticle!

The real guarantees regulated in the new Civil Godehe mortgage, the pledge
and the retention right. We shall present briefiytthey are currently regulated.

2. The Pledge

Pledge:the guarantee provided by the debtor regardirgsant of his, so that upon
the due date, in case the debt has not been pgwedcreditor could pay the

receivable with the asset given as a pledge orebing this asset (accessory real
right).

Object: only movable assets susceptible of material dietenthe following:
incorporated assets, such as receivable rightegotiable instruments issued in a
materialized form, unless they are incorporated security, cannot be the object
of a pledge (according to art. 2480 in the newI@ade).

Form: withies possessioor without dispossessigiit is applicable even in case no
document has been written, irrespective of its eathe obligation to advertise in
the Electronic Guarantees Archive; thus, the coeditay either take in possession
the guaranteed assé#t,a peaceful wayor, when this cannot be done in a peaceful
way, he can turn to the court enforcement offiaeother enforcement bodies, or
he can sell the asset.

The pledge has a limited application accordingh regulations in the new Civil
Code, indissolubly linked to the fact that it isnettuted by the debtor's
dispossession of the pledged asset. Consequeamtygltject of the pledge can be
movable assets or negotiable instruments in a mhted form and it can be
constituted by giving the asset to the creditothar creditor may keep the asset
with the consent of the debtor. The possessior Bbadublic and non-equivoque.

The advertising of the pledge can be done by diggssson or by registering into
the Electronic Archive. If the advertising of thiegige with the Electronic Archive
has not been done, the creditor with the pledgl khee a rank that is inferior to
the mortgage registered with the Electronic Archiseen if the creditor with the

12¢



JURIDICA

pledge has obtained the detention of the pledgeet &&fore the registering of the
mortgage.

Based on the agreement of the parties, the posseskithe asset by the creditor
can be achieved through a third party. The creditith the pledge, or the go-
between, as the case may be, has the capacitg ofidhager of somebody’s assets
and he is subject to rules applicable to simpleagament.

Regarding advertising, enforcement and terminatibthe pledge, the new Civil
Code stipulates the rules applicable to immovallegages.

As an absolute novelty in the Romanian law, ithe express regulation of the
retention right, with the possibility of the holder of this impect real guarantee

to formulate action for the restitution of the dsse case where another person
than the owner takes the asset to use it with@ubtimer's being aware of this.

3. The Mortgage-a Revisited Institution

According to the new Civil Code, the mortgage i®al right over movable assets
or immovable assets related to the exercising dbldigation (art. 2343), with an
accessory and indivisible character (art. 2344)wéier, we consider that the
evolution of commercial practices requires a réwigiof the conception regarding
the real right character of the mortgage as weltsaaccessory character. The idea
is not new; the doctrine formulates the opiniontie& mixed character of the real
guarantee, starting from the example of the thearthe pledged receivables.

According to this conception, regarding the mixedune, the guarantee right is
placed among the real rights and the personalsightl it has characteristics that
belong to both categories

In our opinion, the tendency of the mortgage tostituie itself as an autonomous
receivable right can be supported by new arguméfits.shall therefore analyse
first the arguments formulated in the regulationstlte mortgage (sect. 3a) and in
the regulation of new juridical institutions (segh).

Arguments in the Current Regulations of the Mortgag

The new Civil Code unified the regulations on rgabrantees, including at least
two aspects: in terms of terminology, we differatgiimmovable mortgages and
movable mortgages (the pledge only defines theestalte guarantees achieved as
a result of the dispossession of the debtor); imseof legislative technique, the
lawmakers stipulated a series of provisions thatséuared by both the immovable
mortgages and movable mortgages before writinglestiexclusively dedicated to
each form of guarantee.

YIn this respect, see (Angheni, 2011, p. 715).
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Regulations Shared by the Two Forms of Mortgage

a) The fact to constitute the mortgageatlvance even before the debtor receives
the service out of which the mortgage arises (aftogrto art. 2371) is explained

by the fact that, eventually, the creditor shalijidce a receivable right over the

debtor (when he executes the service).

b) The mortgage can guarantee the fulfillment of ambligation (art. 2369),
including future obligations, and acquires the preference rank from the morhent
is registered in the advertising registries (a37®.

Unlike the 1865 Civil Code, the new regulation ardntihe possibility to constitute
a mortgage over aniversality of assets, including a universality of movable
assets or immovable assets, either current oréufart. 2350 para. 1 and art.
2357); regarding the conventional mortgage, it dam constituted over a
universality only for assets related to the agfioit an SME (art. 2368).

The mortgage constituted over a universality oéssss placed on the immovable
assets only from the moment the mortgage is regidtén the Land Register
regarding each of the real estate asset (art. 28Y€ase of competition between
the mortgage over a universality of movable asaptsa mortgage over specified
movable assets, the mortgage registered or cordtfirde shall have priority.

¢) The competition between a movable mortgage and ammovable mortgage
shall be solved as follows: if they have differafdtes, the creditors whose
mortgage was previously made public in the advadisregisters shall be
preferred; if they were registered on the same tayjmmovable mortgage shall
have priority (art. 2422).

d) The object of the movable mortgage can be angiltée or intangible asset; a
list of examples is given in article 2389 in them€ivil Code. For the final
sections of this article, we are interested inligtethat refers to money receivables
resulted from an insurance agreement or thosenafiieen assuming an obligation
or from constituting a guarantee for using a credrt or a debit card (according to
art. 2389 letter a).

Regarding the execution of the mortgage over retdds, the new Civil Code
stipulates the possibility of the creditor, whene tliequirements of court
enforcement are met, to choose between: the righke over the receivable
instrument, to request and to obtain the paymeantp @ell the receivable and to
receive the price (according to art. 2645 paragriphin case of mortgage on
account, the mortgage creditor may compensate téditor's balance with a
mortgage receivable (the mortgage creditor is tb&n |institution where the

!See the comparison with the patrimony of affectaipsection 3. 2. of this paper.
2See (Postolache, 2012, pp. 298-307).
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account has been opened, according to the requitsm@der art. 2410 para. 2
letter &) or he can order the institution to redetiee remaining money to his benefit
(the mortgage creditor is a different person whodseinstructions to the loan
institution under the art. 1410 para. 2 letter o)or

Regarding thepeeding up of the reimbursemengs a result of the constituting of
another guarantee over the same mortgaged assebeth Civil Code stipulates
that any clauses in this respect shall be considaseunwritten (according to art.
2384 para. 2).

In case of mortgaged movable assets, the crediail Isave the right to speed up
the reimbursement of the secured receivable arekégute the mortgage, if the
mortgage constitutor does not maintain properlyasget on which the mortgage
has been placed, or if the execution of the modgegn become difficult or

impossible as a result of the action of the def@ocording to art. 2396 para. 1).

The creditor is, in principle, protected againstgmbial acts of sale through the
right to follow the mortgaged asset, no matter whe owner may be, without
taking into account the real rights or the rigragistered after the registration of
the mortgage.

Art. 167 in the Law to enforce the new Civil Codéslates that all disposition
acts whose effect is the impossibility to exectie ihortgage for the creditor shall
be annullable upon his request, except for the edsmn he approves these acts.
The doctriné formulated the opinion according to which this\pston should be
applicable both in case of movable assets and imblewassets.

The disposition right of the debtor is protectediemart. 2376 in the new Civil
Code and théinalienability clause” stipulates the validity of the disposition acts
over the mortgaged asset, even when the acquiarty knows the provision in the
mortgage agreement that forbids the transfer ofaset. The provisions of this
article, applicable both to movable assets and ivable assets, are repeated under
article 2384 para. 1, and article 2433 under tite ‘interdiction of the commissary
pact”.

As a partial conclusion, we can note the importagoeen by the Romanian
lawmakers to the institution of the mortgage; weréfore, consider as appropriate
to compare its features with the characteristicsiroflar juridical institutions.

3.1. Aspects Regarding the Coverage of the Mortgage

a) Mortgage over nude property covers the full propuntil the termination of
the lease agreement when the tenant no longeituses

Yn this respect, see (Dudoiu, p. 203).
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b) The mortgage on indivisible share lots is trarsid by law over the material
asset resulted from division and belonging to threstitutor of the mortgage;

c) The mortgage guarantees with the same rank a@béat the interests, the
commissions, the penalties and the reasonable sepeimcurred during the
recovery or conservation of the asset;

d) The mortgage covers assets that unify by exdensith the asset on which a
mortgage is placed;

e) The movable mortgage is maintained over thetasssulted from the
transformation of the assets upon which the moggaglaced.

The mortgage is transferred on amounts owed asudt ref the insurance or the
expropriation of the mortgaged asset or as a regulstrictions of the ownership
right as established under the law. These amourdafi be entered in a bank
account in the name of the debtor, at the dispoiste registered creditors. The
debtor shall be entitled to receive the interesishe cannot use these amounts
before all secured receivables are paid unlessabehe approval of all privileged
creditors or of the mortgage creditors that arésteged in the advertising registers.
In case of lack of approval of the parties, thelitogs can recover their receivables
only according to the provisions regarding the teaforcement.

Under the insurance agreement, the insurer carveebamself the option to repair
or replace the asset, and he shall have the doligéd notify the creditors. The
creditors can ask the insurer to effect the payméthin 30 days from the receipt
of the notification.

The new Civil Code assimilates the mortgages, fthe point of view of their
advertising requirements, preference order andutixet; with agreements whose
effect is the conservation or the constituting oiigat to ensure the execution of an
obligation. Examples of operation assimilated wittortgages: the reserve of
ownership clause, the redemption pact and thefean$ the receivable with the
purpose of guarantee.

3.2. Regulations Regarding the Constituting of thiortgage

The Law enforcing the new Civil Code brings regolas that shall be taken into
account when mortgages are constituted, as follows:

a) The movable mortgage can be constituted in fagba third party designated
by the mortgage creditor. The third party shallreise all rights and shall bear the
obligations of the mortgage creditor;

b) The movable mortgage can be constituted in fagba third party or of several
beneficiaries who shall have the same rank, by lsémeous registering in the
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advertising registers;

c) There is a possibility to designate a guaraagent who shall exercise all the
rights of the creditors who designated him, inahgdithe conclusion of the
mortgage, the maintaining or the modification of timortgage (unlike the
provision indicated in paragraph (a) above, in tiiise we speak of the exercising
of the rights only, but not of bearing all the giliions of the creditors as well);

Regarding the amount guaranteed in the mortgageeagnt, the new Civil Code

stipulates that the amount for which the mortgageonstituted shall be reasonably
established under the mortgage act. On the othau, lthe mortgage right or its

rank can be transferred separately from the secwmatigage only if the secured

amount is defined in the mortgage agreentent.

3.3. The Immovable Mortgage - A Real Right (Accessg) Over Immovable
Assets that are Subject to Payment of an Obligation

Object: immovable assets (or universalities of immovalsigess), including future
buildings that are not subject to being entered the Land Register and are only
temporarily written in the Land Register.

Form: authenticated, constitutive effect, namely the riggat shall be constituted
only at the moment when it is entered in the LaediRer.

3.4. The movable mortgage (only in the Commercial @le for ships and
aircrafts)

Object: according to art. 2389 in the new Civil Code ndidle and intangible
assets (money receivables: from the sales-purchgssement, bail, insurance,
bank accounts, shares, movable assets and othaci#h instruments, and from the
intellectual property right).

Form: only without dispossessigrnvalid as a written document under private
signature.

3.4.1 The object of the Movable Mortgage

In the legal provisions (art. 2389 in the new Ci@ibde), the list of assets over
which the movable mortgage can be constituted tidimited but only given as an
example.

Marin  Dudoiu, Garantarea  obligatiilor/Guaranteeingthe  obligations. Saptamana
financiara/Financial Week magazin€Civil Code” adopted by the Law no 287 of 17 J@§09, in
force since 1 October 2011, volume I, art. 1. P6664-adnotated by experts of the law firms, p.
203.
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According to article 2389 in the new Civil Codegtbbject of the immovable
mortgage can be both tangible and intangible asstiging with the intangible
assets, that is: a) money receivables resulted fremsales agreement, the bail
agreement or any other document concluded for set,azceivables resulted from
an insurance agreement, receivables resulted froobBgation taken, or from the
constituting of a guarantee, from the use of aiteadd or of a debit card, or from
a prize won with a lottery or gambling organizedienthe law.

Regarding the money receivables, the lawmakersaadsnto account that fact that
any subjective patrimonial right can be seen amnigible asset, less the obligation
“to give” a real estate asset that represents inatnlevassets due to the object to
which it applies.

Another category of intangible assets stipulatedhsy lawmakers as a potential
object of immovable mortgage is the bank accountfact, bank accounts are also
receivable rights that the depositor has against ihnk or another financial
institution and these rights represent the regtitubf an amount of money.

The law maker also takes into account the shahesytovable assets and other
financial instruments as intangible assets.

While regarding the shares issued by joint stocknmanies there were no
controversies because their shares are negotiaoleiransmissible instruments,
regarding the shares issued by companies withdarligbility there are different
opinions, whether their shares can be the objeatrefil security guarantee or they
are a “movable mortgage”. The controversies relttethe “shares”- object of the
“movable mortgage” are based on the fact thatith#dd liability companies are
companies characterized by a personal characteiu(itu personae”) like in the
case of partnerships and the “shares” or the ‘@steshares” are in principle, not
transmissible.

In an exceptional way, the transfer of the shavdhitd parties can be done if there
is the approval of the shareholders that represelgiast ¥4 of the equity (art. 202,
para. 2 in the Law no 31/1990 republished, withthigr modifications and
completions). Under these consequences, at ledflstamy, it would not be possible
that a third person- constitutor of the guarante¢éo-acquire the capacity of
shareholder by taking over the object of the guaeitequity shares) in case the
debt is not paid by the debtor- shareholder.

Another category of intangible assets over whichmavable mortgage” can be
constituted is the rights of intellectual propeasityd any other intangible assets [art.
2389 letter €)]. The wording of the lawmakers igyvgeneral -"intellectual
property rights”, unlike the detailed list drawn by the lawmaker in the Law no
99/1999 (Title VI) consecrated in the doctrinelas _aw of movable guarantees”.
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In our opinion, the only issue related to the gaheording of the lawmaker in the
new Civil Code, refers to some rights that, in aegal sense, are considered
“imperfect intellectual property rights”.

It is the case of the “Know-how” or “savoire faireiat does not give the holder
(provider) or the beneficiary an exclusive righeothe object of the Know-how.
In principle, in our opinion, the Know-how could tnepresent the object of a
“movable mortgage”, except the case when such eseagent would be subject to
advertising.

The other categories of assets covered by art@89 2n the new Civil Code are
tangible assets, either current or future, nanmalynatural gas and other material
resources that are to be extracted; animal stbekcriops that are to be harvested,
the forests that are to be cut, equipment, insiafia etc!

The rights of the creditor regarding the movabletgeage include:
a) the right to inspect the asset (without distuglihe activity of the constitutor);

b) if it has been stipulated in the mortgage ageednthe right to harvest the crop
of the asset that has been mortgaged for the skoereivable, with the obligation
to stipulate the conditions and the proportionetduce the receivable;

c) the right to speed up the paying back of theisgtreceivable and to execute
the mortgage, if the constitutor does not mainthemasset on which the mortgage
has been placed or if the execution of the mortgagy become difficult or
impossible as a result of the act of the debtor.

On the other hand, the constitutor is entitled twam from the creditor the
confirmation of the value of the secured receivabfaghe assets that are the object
of the guarantee or the identity of the creditsugcessor in rights. The answer
shall be issued by the creditor within 15 days withclaiming costs from the
debtor if the request is addressed every 6 mofithes.constituting of the movable
mortgage is done by concluding the mortgage agreeng it causes effects from
the date when the generated obligation arises lamdcdnstitutor acquires rights
over the mortgaged assets. Regarding the form efatireement, article 2388
stipulates that the written form is ad validitaterti condition, whether it is a
written document under private signature or an entibh written document.
(Dudoiu, pp. 202-203)

!See (Angheni, 2011, pp. 712-718)
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4. Conclusion

There is a decline in real guarantees in the damesd international economy,
especially in immovable guarantees, which can bgamed especially by the
issues generated by their selection and by theeduwal complication of the court
enforcement of an immovable asset. Personal gwssnimainly the autonomous
banking guarantees, extremely diversified, aregorefl instead of real guarantees,
due to their ability to adjust quickly and withduritation to the varied needs of
the participants in domestic and internationaléradd of the possibilities to avoid
delays and procedures resulting from actions oftifuneks based on the relations
between their client and the foreign creditor. Beat guarantees can be requested
and issued in any case and they may be accompayietther forms of guarantee

The gradual acquiring of an autonomous, indepenadaracter of the bank
guarantees, proved by the guarantee letter andotiméort letter in the regulations
of the new Civil Code, is the evolution that weibet the juridical regime of the
mortgage will have. Practice, at least in the casesented in this paper, shows the
need to adapt “classical” juridical institutions & ever-restructuring economy.
The solutions of the notary offices are achievedder the circumstances”; the
union between the banks and the insurance prowvedhientation towards profit
but also the dynamics imposed by the need to atijusie market requirements.
We can witness, at any time, either the “persoatibn” of the real guarantees or
their “autonomization™ It is important that all getitioners, doctrine-makers and
law-makers together keep an “open” view upon tiggmme which is so dependent
on the economic regime!
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