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Abstract: What is happening if the custom is founded on tieaidence of interests, or even worse,
on error? If we rapport specific problems of inttfanal customary law to the principles of judicial
interpretation it results that a common error (dahg opinio juris) does not disturb the process of
legality proper to the principlerror communis facit jusAccording to the principle of equity, a
common error operates only if the victim’'s inteseate not affected in an irreparable manner. I thi
case, the error is insuperable and representsedaigudicial nullity. Error cannot be acceptedemsh

it results from the actions of the state, realingtth bad intention, as coercion isa®a sunt servanda
as ajus cogensiorm protects nor only good faith. Thus, througteipretation theories in the Anglo-
American environment we will use the refinement af traditional position in continental
interpretation, arguing general method of interpretation based on thevesgoof the legislator's
intentions, had at the moment of an edition of rdjoal norm. We will use of this application the
dialectics between meanings expressed by the tektheose the interpret advances with the role of
interpretative hypothesis in order to find its miegn
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1. Introduction

The task of interpretation is represented by tlssalving of the misunderstanding
regarding the meaning of judicial norml'He genesis of error interpretation is
double: either through a conscious misunderstandgither directly. In the first
case we speak about the author’'s fault, most lildlgut his deviation from the
current use of language or the use without an aggl@robably it is always about
a fault of interpretation. We can express the entarsk [of hermeneutics] and in a
negative manner: in any point, the misunderstandmggt be suppressed. Because
no one can accept a simple misunderstanding [consti If this task is completely
realized, a complete understanding must be produ¢ethleiermacher, 2001, p.
41)

96



JURIDICA

The problem with this type of interpretation resdtom the fact that the two types
of interpretation (the grammatical one, aiming teeonstruction of text meanings
starting from the context in which this is writtea)d respectively psychological
(which supposes the intuition of the author’s ititams regarding the judicial norm
in favour of which this infinite reconstruction ot helped but by the same
capacity to consult the historical context, withadgathered in the language) are in
a circular manner dependent on each other, thus thalectics remains a
methodological desire based on the conception enldhguage as a historical
environment of life.

It is true that the doctrine has considerably pobfems regarding the jus cogens
norms as they are defined and how they can berdeted. We consider that jus
cogens represents tbedre publiqueon the international arena, but only if the rules
of international moral rules are included as baingens, and in consequence jus
cogens could be thus applied to political interestsinternational relations.
(Yearbook of International Law Commission, 19531 55)

2. Particularities of Interpretation Theories from the Anglo-American
Area

The purposes of valid interpretation are not eltireriented towards the

recognition of the author’s intentions, and theidil criteria, considered

acceptability criteria are prescriptions regarding manner of understanding the
judicial norms rapports.

A language semantic autonomy that is inherited diya radical relativism is not
possible only as a reaction to the same commonregtion over the language used.
The challenge in this case is not to establishritial position, but to completely
give up this conception over language in favoua afiore detached and permissive
one, that is, as pragmatists propose, a conceptienlanguage as a tool and the
using of these tools in a more or less comfortab&ner with contextual and
community relevant interests.

Internationalist theories in interpretation candmked at from the point of view of

a general theory of interpretation that sustaingast the fact that the legislator’s
intentions are necessarily relevant for the intgifon of norms that he creates.
Certainly, such a theory of interpretation suppdlasthese intentions represent in
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a great measure the criterion of validity of areiptetation that needs to be based
on data offered during the process of its verifarat

By distinguishing between understanding and in&tgtion, the differentiating
between the two types of internationalism can Heesbbecause meaning is not
built but at a superior level, in the interpretatign meta-language). The author’s
intention is real and discovered, but for thissinecessary to build an explanation
that can build meaning. But this leads us to a tiodependence of the intention
meaning, under the shape of stratified construstiohthe interpretation levels.
Thus, there are more levels of the meaning thatespond to more levels of
interpretation:

a) at the first level we find verbal and linguisticgsences, through the
grammatical method;

b) atthe second level we find the legislator’s iniamd;
c) at the third level we find effective intentionstbg judicial norms;

d) the fourth level sustains a semantic constraimugin which the interpreter
of the judicial norms is capable of recognizing tegislator’'s intentions
and to follow a certain effect that would transmitan implicit manner the
idea aimed at by the norm author. (Eco, 1992, B8

The concept of customary international law is dafinby the Statute of the
International Court of Justice (ICJ)n article 38, as being the large and uniform
practice of states under the imperatmginio iuris sive necesitatisThe literal
meaning of the Statute i “practice generally accepted by the lavdut more
authors have developed article 38 from a dialepdrspective. (Custom, 1999)
(D'Amato, 1971) (Kontou, 1994) (Rosenne, 1984) (& & Holiday, 2006)
(Wolfke, 1993) According to this, a practice getigraccepted as law is the proof
of a custom, but the vice-versa situation is ivafe. Judge Manley O. Hudson as

! The Statute of the International Court of Justicound on http:/Aww.icj
cij.org/documents/index.php?

2 Restatement of the Lavas presented as evidence of customary internatama

1. The fact that a rule has become internationalitadetermined by a prove close to the particular
source from which this derives; 2. In determinifig rule has become international law, a low weight
is offered to the following: judgments and opiniasfsinternational and arbitrary courts; judgments
and opinions of national judicial courts; to thecttime; to declarations of states that have undedst
to statute a rule of international law when sucblaiations have no seriously been doubted by other
states; (American Law Institute. Restatement oflthw, Third, the Foreign Relations Law of the
United States. American Law Institute Publishe@87).
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developed for the International Law Commission dleenands of art. 38 into five
preconditions (Hudson, 1950):

1. Concordant practices of states referring to a typsituation in international
relations;

. Repetition and the continuing of this practicedqueriod of time;

. The conformity of that practice with superior noraisnternational law;

. A general recognition of this practice by the otsiates (facultative);

. The legality of the elements mentioned offered tggal authority.

a b~ wWN

On one side, this definition qualifies the normatoharacter of the custom, and in
the same time differentiates customary internatidaav from other forms of
international law. On the other side, the defimtiexplains how the states can
repudiate by their behaviours the rules of custgrivgernational law in spite of the
fact that the deviations from the norm does noessarily mean the repudiation of
that rule.

For the same case, OCJ has declared iNtréh See Continental Shelése that
the customary international law is a long and ymalied practice of the states. The
frequency and the habitual character are not seffidor the defining of customary
international law, because ,comity” also supposesjdent and repeated acts of
courtesy (the same situation being valuable foerivdtional moral). In the same
manner, ICJ has declared in thetus case that the abstinence of exercising penal
jurisdiction on acts committed on board of boatsniernational sea represents an
international custom if such abstinence is based on the existence df the
consciousness that they have the duty to abstain”.

The Rational Choice theory has underlined thetfzatt nobody showed what types
of national actions matter in international statacfice. We consider that it is
generally accepted the fact that the evolutionndérnational law regarding the
delimitation between the domains reserved to stamesthat of international law
will establish which sectors can be consideredrivaigonal states practices in the
development process of customary international law.

In any case, | do not agree with the argumentsheftivo theoreticians that the
jurists’ writings represent tendentious sourceghaf customary international law
and treaties represent informal sources of custdnesties may constitute a source
of customary international law for the states dya not parties to the treaties. The
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jurists’ writings cannot create customary interomél law understood as a repeated
practice of states, but they may explain or infleesit.

Non-compulsory declarations and resolutions emitieg the international
multilateral organisms are seen as proves of cusmtpmternational law, because
they explain international behaviolirst is true that customary international law
theories do not show us how vast and uniform imstional practices of all states
must be. The International Court of Justice haabdished inThe Right oPassage
on The Indian Territory(Portugal versus India) case that practices betvetstes
can be general or bilatefal

3. Contradictory Debates

The customary international law regardioginio juris sive necesitativas given
birth to contradictory debates. For this matteunrfoypotheses have been emitted:

1. The compulsory character of customs is perceived pee-existent obligation.
This theory was criticized because it limits theufe development of customary
international law;

2. The “error” argument explaingpinio juris as being a common belief of states
that follow a new legal norm where there wasn't;any

3. Practicism according to whiabpinio jurisis obvious when the practice of states
is clear and consistent;

4. Finally, a part of the doctrine considers tbpinio jurisis not compulsory.

According to this theory, he process of creatimg@a custom can be explained in a
variety of methods, from the necessity of a generebgnition of the new custom
by the sates to the hypothesis that the accuratlyedf belief is irrelevant or to the

Y In Principles of Public International Lawan Brownlie lists the following sources as prowd the
custom: ,The material sources of the custom are numerousimacidde the following: diplomatic
correspondence, political declarations, press detians, opinions of official legal counselors,
official notebooks on legal matters, military lawtebooks, executive decisions and practices, orders
to naval forces, comments offered by governmengs the projects of the International Law
Commission, states legislations, national and imétional judicial decisions, declarations from
treaties or other international instruments, a gait of the treaties from the same category, practic
of international organs and the resolutions of theited Nations General Assembly regarding legal
matters”. (Brownlie, 2003. p. 6).

2 Case Concerning the Right of Passage over Indégritdry (Portugal v India) (Merits{1960] ICJ
Reports 6 p. 39.
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possibility la that the states can be deceivedtbgrs, when the latter have affirmed
a false conception, on purpose.

The last point debated by the theory has raiseenailsle problem regarding the

consent of states in the creation of internatienagtoms. Referring to this problem,

Michel Byers has sustained that the necessity efstates accept represents an
inadequate explanation of customary rules andttigstates may be kept only by

their suzerain will. Morris Mendelson has also ¢dered that any presumption

favouring the condition of the states consent &le@quate. (Mendelson, 1995, p.
185-194)

In theMilitary and Paramilitary Activities in and againsticaragua(Nicaragua vs.
U.S.) case ICJ has established that there are wtlesrof international law than the
ones accepted by the states. In spite the facthlatole of the non-state actors is
developing in the creation process of internatiomaims, states have remained
central subjects of this process, with their pegés in determining the fact that
there is a new law.

The committee of the International Law Associatiegarding the realization of
customary (general) international law has accesséide Final Rappottthe states
superiority in the determination of customary rulest has rejected the conditions
regarding states consent as a general preconditiomstomary international law. It
has been sustained the fact that in this case wbiiseompulsory for the rule
corresponding to customary international law aciogydo thepacta sunt servanda
principle, understood in the following mannerohsent obliges the state that has
given the consent{he principle of protecting good faith). The sgat®nsent is not
a compulsory precondition, because the commonflibiat that practice is legally
compulsory is sufficient to create an internatiotiadtomary law. Belief represents
a sufficient precondition, but not a necessary drmexause opinio juris can be
proven by any means and methods.

The affirmations of the Committee of the InternatibLaw Association allow the
conclusion that, on one side, a particular actiam give birth to a customary rule,
despite the fact that the states do not accep & kgal obligation. On the other
side, a particular action, capable of creating amstry international law may be
undercut by contrary opinions of the states.

! The Final Report of The Committee, London Confeee2000) presented on www. ila-hg.org.
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From the intersections of both theories (the fativié character of the states
consent and the opinio juris belief) it would reésuhat opinio juris compensates a
relative absence of the practice and vice-versavBiat happens, in the case of a
putative customary international rule, when thatests kept by a practice based on
conceptions or false information regarding the texise of particular legal
obligations? The theorymiore practice, less need for a subjective element
regarding customary law does not show us how stinmdy how long must the
practice of the states be in order to opinio juress practice can be underlined by a
strong opinio juris in order to give birth to a tuwsary international rule?

| consider that the realization process of theamsty international law without the
states consent is not legal in the virtue of ttet flaat international law is based on
horizontal relations and the apparition of a hiegris visible only in the interior of

international organizations.

Thus, a part of the theoreticians have tried to@pmpa new idea — the role of the
states interests in the creation process of custoimizrnational law.

The Paquette Habanease has been proposed as basis for debatesinggiuel use
of the “coercion” concept in order to explain the manner in whichae powerful
owner of fishing sips intimidates a weaker adver¢during a war). The latter fears
to capture the boat due to the owner’s reprisals.

Another concept of this theory is based on the gghfaoincidence of interests”
According to this, fishing boats that belong toddliperent have not been captured
because their enemy considered that the costs ea@we more substantial than the
benefits won. Cooperatior is the third explanation for the abstention tpicee a
fishing boat that belongs to a belligerent, byeitemy. Each state is encouraged to
attack as long as the others abstain to procetrteiname manner. Equilibrium will
be kept only if a quiet belief of the part existspne of the captures the fishing
boars of the other, the latter will proceed in shene mannér Another argument is
”coordination” according to which states have accepted to develagpmmon rule,
which will be more advantageous for both statesfiiibow a convergent road, than
a separate one.

The arguments used cannot exclude the compulsoayacter of customary
international law, because law itself, from a cqutgal point of view, is defined as

! This situation was named by the authors and usdtié doctrine as “Bilateral repeat prisoners’
dilemma”.
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an expression of existent interests at a given.tieen general interests cannot be
satisfied by law, than the law is changed withoavihg any effect on its
compulsory feature.

H.L.A Hart makes a distinction between legal soeiai moral norms due to a
proper interest in both categories of norms. (Hdral. 1997, pp. 225-226) The
interests engaged by international law are, usuafymmon interests of the
international community (regional or multilateraen bilateral). Phillip Trimble
considers that a state may decide to forget adgestan a short period, derived
from the violation of international law norms, basa it has a supreme interest in
the maintaining of the entire system. General irg#gonal law is seen as affecting
directly the interests of states. (Trimble, 1990, §l1- 833)

Byers noted that states are not only subjects lsor @eators of international law.
This means international law results from commorcaordinated behaviours (at
least on one side) and for this reason, internalitaw reflects interests on a long
term of most, if not all the states. In conclusitirg states behaviours oblige them to
take part in international relations. States araravthat their behaviours may create
customs that can become obligations. States alswed®s form rules by their
actions. The facts mentioned distinguish the Iégaprocess of customary
international law from the process of assumingsiens by which authorities act to
satisfy their interests. Interesting debates haenlraise by the vice of the states
consent by coercion. The problem will be solvecerathe theories mentioned,
regarding the state consent, have been chosen.

Despite the fact that customary international lawéen as an unwritten practice of
states, t is clearly influenced by conventional (&waties, the resolutions of United
Nations organisms etc.) of international jurispmuzke and the general principles of

law’.

The legality of customary international law is algiven by its conformity to
universal conventions, usually insuring an inteiorel suzerain equality and, in
consequence, rejecting coercion at a world levédielVthe custom is contrary to
these, is legal compulsory character is undercuthbygeneral treaty because the
opinio juris of states cannot be presumed.

! These are sources of customary international keseraing to art. 38 of the International Court of
Justice Statute.
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The Vienna Treaties Convention does not contain amyision regarding an
eventual conflict contradictio in terminis between customary law and the
conventional one. Thus raises the hypothesis irchvthie parties have concluded a
treaty contrary to the old custom, if a normatiwmftict regarding this situation
appears.

The treaty provisions will prevail over the custtmcause an express and written
agreement of the states is less doubtful than anitien custom. The explanation
regarding the treaty superiority refers to the thet the treaty more recently shows
actual interests of the state and the old custamesto show novelty, according to
the lexposterior derogate legi priomprinciple Another point of view would be the
fact that the treaty representx specialison its argumenjus scriptumbeing
superior to the older custom accordingegpecially general bus derogate.

Mark E. Villiger (Villiger, 1985, p. 37) considers that the two principles nigst
used together and do not complete one anotlesrposteriorraises the problem of
establishing a precise moment (which is very diffic for the realization of a
customary rule andex specialisrepresents a danger for preexistent universal
conventions regarding human rights. The same autbfars to the fact that
customary international law and treaties repreaetdnomous sources of law and
for this reason, they are equivalent to a compul$mice. In consequence, they can
influence each other and the principheituus consensus mutuus dissenésusle
can be alternated only by another of the same ggrdanot be applied. For this
matter, a customary norm can be changed by a siimgéd¢y. The latter can be
modified again by a future customary norm. (VilligE985, p. 35) We cannot apply
the same reasoning when unwritten norms of jus reogee implicated, due to
article 53 of the Vienna Convention, which stipal#éthie nullity of the treaties that
overrides jus cogens, even if the treaty is mocene Gerald Fitzmaurice declared
that it is generally recognized in the applicataira declarative treaty the fact that
the parties conform to the obligations of geneeal,| already valid for them.
(Fitzmaurice, 1958, pp. 170-173)

If the future treaty a cause to end the preexistestomary international rules? The
International Court of Justice has declared inNbeth See Continental Shetfase
that the rules of law with a fundamental charaategarding the continental shelf
are contained in the Continental Shelf Conventiemgn independently. An

! International Court of JusticeNorth Sea Continental Shelf Casdzublished A. W. Sijthoff
Germany (West), Denmark (1969).
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international convention, being an independent s®uof law cannot touch
customary law, (Collected Courses of The Hague Awadof International Law,

1998, pp. 220-221) but it can modify it or transfioit from a general customary
rule to a local one.

A second hypothesis refers to the situation in Whie parties of the existent treaty
agree to change some of the provisions forming ogstoms. For this matter, the
principle bona fidesupposes the situation in which the states coradiges them
in the international arena.

Also, the Project of the International Court Consios (ICC) on the modification
of treaties through practices subsequent in aris 3that does not regard the rules
of jus cogens): a treaty can be modified by a subsequent practitethie
application of the treaty having the agreement bé tparties to modify its
provisions..” In travaux préparatoiredCC has considered an agreement of the
states that seemed to be not only an act by thendid@reaties Convention by art.
42" had confirmed the possibility of the treaty prasiis, which do not result from
customs, in order to become customs.

Michael Akehurst has expressed his opinion thas itdifficult to interpret the
erasing of article 38 as a clear rejection of tlxetfthat the existent law allowed a
treaty to be amended by a subsequent practice, ciedlye if, the Vienna
Convention has not excluded the possibility of kaling treaties by desuetude
and allows in an express manner a treaty to berpméted in the light of
subsequent practice (art. 31(3) (b).(Akehurst, 1977, p. 277) The same tendency
seem to be constituted by the Arbitrary Decisiamfrl963 on the interpretation of
the Bilateral Agreement regarding air transportweein France and the United
State$ as the consultative notice on Namibiemitted by ICJ in 1971. But,

L Art. 42(2) of the Vienna Convention stipulatestttie abrogation of a treaty can take place “osly a
a result of the application of the treaty provisiam of the present Convention”.

2 This refers to this course of action can be in fact, taken intosideration, not pure and simple as
a useful means for the intercepting of the ICC agrent, but also as something more: tkisa
possible source of the subsequent modificationltiegufrom certain actions of attitudes, on the
judicial situation or rights that they could claim an adequate mannefReports of International
Arbitral Awards, Vol. XVI, pp. 62-63).

3 In its consultative notice, ICJ has declared tiia¢ fundamental rules and the position adopted by
the members of the Council, especially by its peenamembers, have interpreted consistently and
uniformly the practice of voluntary abstention opermanent member as not representing a barrier
for the adoption of a resolution...This procedurddieked by the Council of Security which has
continued unchanged after the 1965 amendment oR@rbf the Charta, was generally accepted by
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customary rules and treaties are laws with a cosgoyl normative character
despite the assertions Goldsmith-Posner (regarthieglack of legality or the
compulsory character for both sources) because tteme consented to this
according to art. 35 from the ICJ Statute and tange this fact would mean to
degrade the rules of international law.

The Goldsmith-Posner theory is wrong under the @spaentions regarding the
fact that the major role of states interest in fmecess of changing customary
international law would signify the fact that cusiary law lacks legality. The sense
of the idea reflecting the role of the states igé& in changing customary
international law is that states must conciliateirtiinterests with the existent law
and in consequence, the law represents the harofodifferent interests of states,
the reconciliation between them, at least in th&t stage (the gaining f the states
consent). Then, it becomes impersonal and computsorall parts. The changing
of customary laws cannot degenerate to an inféeieel of their illegality. They
will be changed only in a progressive sense acogrth the evolution of standards
generally recognized of international law. May ousary law be changed
according to more reduced standards? The answhistproblem will be found by
approaching a dialectic perspective of the evotutibcustomary international law
through the principle of equity. Equity refers toganeral protection of the law
subjects (intern — individual persons and legakperor international — states on
non-state actors) against any prejudice or thematge. Equity implies the actor’s
responsibility in the international arena.

As general principle of law, equity is frequentliassified insecundum legem
praeter legemandcontra legenequity. When equity accompanies the new custom
(secundum legemdhe change of customary international law is leffagquity is
capable of remediating the insufficiencies of thewncustomary law(praeter
legem),the vices of the new custom are not the causesaflilit. But when equity
operates in opposition to law so that it altergrittemperate its effectcontra
legem)the new practiceannot be legal, thus in consequence it is nowva la

These are variants of interpretation, being difiéeted according the spatial
criterion, of the translation of the normative megntowards a more extended of
restraint area of situations in rapport to thaspmeed in the normative text. These
have in common the fact that they regard the norma ispatial order, that of a

the members of the United Nations and probes argkpeactice of the Organization(ICJ Reports
1971, p. 22).
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rapport understood as a connection between extexgiprocal entities, on one side
the prescription of the norm, general and absteu, on the other side, particular
cases it refer to. (Huma, 2005, p. 119)

If we rapport the object only to political interelstit not to law, all the facts
mentioned cannot be applied because equity acysitoithe interior of the law and
moral. But, political interest must cease to vielaithers rights. International
community cannot allow political interests to dtetaractices of unfair and injuring
states.

The extension of concepts, the analogy and inductiegarded as “complex
procedures of judicial technique of law, on oneesahd the considering of law
reason, the distinctions and the argument a caotcar the other side, regarded as
.procedures of restrictive interpretation”, all feetend to be reduced to a formal
and technical condition of exterior instrumentdalfowing the applicability of the
law in situations quantified exclusively by the moen power of the law, that is of
the imperative considered in the exteriority tovearthe situation seen as an
axiological neutral state in rapport to the exigesof the law.

“The general method of judicial sciences could Bmed for the understanding by
paideic interpretation(Marcu & Maneca, 1975, p. 775) of positive lawchase
law if mainly participative. In the absence of dinigéive character, interpretation is
never paideic, even if it would lack humanism. Tteem paideic interpretation
seems socking until the development of its meanmiitig direct consequences for an
evolution dimensioning of the law — cultural andilization”. (Mihai, 2003, p. 94)
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