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Abstract: Themain objectiveof this article is to identify and capture theidifg notion of the public
function available within the Romanian and foreigictines. Nonetheless, due to the complexity of
the subject covered in this article, a completeensidnding of the notion as well as conducting a
robust research will only be possible by meeting fiillowing secondary objectivesdentifying and
analyzing the particularities of the public functinotion defined in the literature, both from aigial

and administrative perspective; identifying and lgring the legislative framework which
differentiates the responsibilities and attribusia@f a public function, in order to exercise thdlpu
function prerogatives and to meet the general @stsr of society. In elaborating the scientific
approach, an analysis of the available documerddegislation, as well as a review of the literatur
corresponding to this area of expertise were caedudJpon finishing this article, the reader wil b
able to have a clear image of what the public fienctmeans from the administrative, judicial and
managerial standpoint.
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1. Legal Aspects

After January 1st 1990, the social and economiatimis suffered major
changes, also reflected in the organization andtfaning of the central and
local authorities. This called for the definitiomdaregulation of civil service
and, consequently, Law 188/1999 on the Statuteivf servants has been
adopted.

This document sets the legal framework of individe@mpetences and
responsibilities, allowing the public powers to mise their prerogatives and to
answer to the general interests of the society.

The means to achieve public administration in @eSggverned by the rule of
law are human resources (Matei, 2006), as well aterial, informational and
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financial resources (Giurgiu & Zaharie), as puldigthorities and institutions
are merely juridical fictions. In order to carrytoiis specific activities, any
civil service has its competences structured byitipps. (Popescu-Shiceanu,
2000)

The human resources in the State administrationtlame conceptually and
practically related to the notion of position, asfiding the kind of activity a

person is bound to perform by the legal relatiopwblic law he/she entered by
his/her own will.

The word position has several meanings in pubhe. [&hus, according to the
Constitution, there are the position of PresidehiRomania, the position of
Prime Minister of Romania, the position of judgedalther positions.
According to the doctrine, civil service reflectdet social and cultural
evolution, being a ,synthetic product” charactacisto the 20th century.
(Manda, 2007)

Traditionally, civil service is the fundamental st of administrative law and

is closely related to the notions of activity, awrity, body etc. (Negulescu,
1934). As the traditional approach shows, civil ve&¥ is in a close

interdependence relationship with the State, whosetioning relies on the

public power, on the right to order. At the sammej public power is regulated
and organized by law, so that it can meet the gdnpterests by means of the
public services. These public services are delivéheough public institutions,

based on the idea of general interest, which threycalled to satisfy, but they
only can do so thanks to the people within thenegiNescu, 1934)

The French doctrine (Laubadere & Gaudmet, 1998gstthat, in order to make
the public services work, the public authorities kenause of a particular

personnel, called public administration personmghose legal status differs

from that of the employees under contract, as aelhccording to each one’s
qualifications. Therefore, the public administratipersonnel, represented by
the civil servants corps, are a key segment ofdtmministration.

As Professor Corneliu Manda (2007, p. 298) saickk public authorities
personnel is structured according to departmené&aichies and positions, of
which only some are considered civil service. Therspn holding a civil
service is called civil servant.

Professor Lucica Matei (2006, p. 246), following ample research of the
status of public administration personnel at Euesp&evel concluded that ,in
almost every European country, civil servants aeindp defined differently,
with a few exceptions: judges, soldiers, tax-cdileg personnel, customs
officers and policemen, who have special contraltions”.
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Similarly, most of the staff of ministries have sj@@ status. The other public
employees can have a public contract in one coontg private contract in
another country. The confusion is deepened by dleif is extremely difficult
to find a clear cut difference between civil semgarand public sector
employees, in a number of States. This differescgtated in almost all States,
but there are still differences with regard to nensbor whether a certain
category of personnel can or cannot be definedia$ fervants. In some
countries, up to 90% of the employees in the pubkbctor are calledivil
servants while in other countries they represent 15% @rekess.

The juristic literature (PopescudaBiceanu, 2000, pp. 69-70) often defines just
the State civil service and not the service to libe@al public administration
authorities.

The relation between the civil service and the mukkervice is not defined
either, but just the relation between the civilvées and the civil servant. The
interdependence between civil service and publiwise is very important,
because there are civil services and civil servauitisin the public services.

The Romanian legislation allows for special staduta the civil servants in the
specialized structures of Romania’s, in the spéemdl structures of the
President’s Office, in the specialized structuréshe Legislative Council, in

the diplomatic and consular services, in the custanthority, in the police and
other structures of the Ministry of the InteriordaAdministrative Reform (Law

nr. 360 din 2002), as well as in other public seesgi established by law. (Law
nr. 188/1999, 2004, Art. 5, alin. 1)

The contents of each civil service, that is the c#pe prerogatives and
competences that makes it different from otherl Ggrvices, are established by
the very normative act regulating the civil servar@ it is functioning in order
to meet the general interests, considering thatl services are part of the
public services (Manda & Manda, 2007). Obviouslyew such a public entity
is created and organized, the positions are esteddd as well as their
hierarchical subordinations, and for each positiba prerogatives of public
power in a certain field of competence are deteeahjnincluding the
subordination and the cooperation relations. Comeetly, the civil service,
similarly to the State, is an institution based the idea of general interest,
which it strives to meet. (Negulescu, 1934, pp532-

The civil service can be modified or dissolved bgrmative act when the
competent authority considers either that the rethpe civil service needs
improvement or, that it is no longer necessaryitoduties can be taken over
by another civil service. A special situation iattof the civil services within
the autonomous agencies that are created and teduleyy the very act by
which these agencies are set up.
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Civil service has competences established by lawluding the prerogatives
necessary to satisfy the general interests andheae the purposes of public
interest for which it has been created and forliddis use in personal interest.

According to the Romanian legislatiorgivil service is the totality of
prerogatives and responsibilities determined by, law that the central public
administration, the local public administration anthe autonomous
administrative authorities can perform their prextpges. (Law nr. 188/1999
2004, Art. 2, alin. 1) This totality of prerogateshould form a homogenous
structure, able to fulfil the tasks of civil sergievith maximum efficiency and
quality. (Popescu-8hiceanu, 2000, pp. 390-391)

Essentially, the concept of central and local pulddministration personnel
refers to all people having legal reports of pasitand qualified to directly or
indirectly work within the central/llocal public séces, with a view to
promoting the interests of the central/local comitias. (Manda & Manda,
2007, pp. 390-391)

Consequently, as a rule, thizil servantis a person appointed, according to the
provisions of the law, to a civil service, whileetlexception is a person who no
longer holds a civil service, for reasons that adrtre blamed on him/her and
who becomes part of the reserve corps of civil aety, while maintaining
his/her quality of civil servant. (Law nr. 188/192®04, Art. 2, alin. 2)

The doctrine synthesized (Matei, 2006, p. 256) rite@n features of the civil
service, pertinent for the analysis of the notitimis: (Popescu-&hiceanu,
2000, pp. 73-78)

a) the civil service is a totality of prerogativéstermining the competences
of the civil service, with a view to fulfilling itsasks of organizing the

application and of applying and enforcing the IgManda & Manda, 2007,

pg. 93-94)

b) most civil services in the central/local pubfidministration bodies are
performed by professionals, but there are somé sérivices performed by
politically designated people, such as those ofisténs, State secretaries,
mayors, members of municipal/county councils glorgovan, 1929)

¢) the prerogatives deriving from the contentsh# tivil service should be
legal, that is for each civil service they shoule éstablished by primary
normative acts and by secondary normative actsjetssbased on the
primary acts and aiming at their application;

d) the competences and prerogatives attached toitlieservice cannot be
established by contract, but exclusively by primaprmative acts and by
secondary normative acts, issued based on the priaws and aiming at
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their application, since the role of civil serviége to answer general
interests, that cannot be subject to a processgbtiations involving the
factors of the civil service relation, which is gmaed by the administrative
law;

e) the prerogatives corresponding to the civil s®rvare established
according to the specific specialized tasks eadilipservice is performing
with a view to satisfying a certain general intéréSeodorescu, 1929)

f) the exercise of civil service should result imbfic power, either directly,
e.g. decision making positions, or indirectly, eagtions of preparation,
execution and control closely linked to the exee@$ public authority;

g) the civil services are created to satisfy th@egal interests, and not
individual interests;

h) the civil service exists prior to the appointmhenthe respective position
of a future civil servant, meaning no competitiveamination can be
organized on the assumption the civil service b@lisubsequently created;

i) the civil service is continuous, i.e. it is cted to satisfy the general
interests as long as it exists; (Manda & Manda,72@p. 393-394)

j) the civil service is compulsory, i.e. the rigtgad obligations attached to
it should be fully respected and in good faith eythare a duty, not an
option;

k) the effective exercise of the civil service al® its competence to be
achieved, according to the prerogatives establislyetthe normative act;

l) the funds necessary to finance the civil sersiceme from the State
budget or from the local budgets.

According to the characteristics of the civil seesi the Romanian legislation
stipulates the following principles underpinningetlexercise of the civil
service: a) the principle of legality, impartialignd objectivity; b) the principle
of transparency; c) the principle of efficiency aafficacy; d) the principle of
responsibility for the conformity with the legalguisions; e) the principle of
citizen-oriented activity; f) the principle of stdity in exercising the civil
service; and g) the principle of hierarchical sutoation.

2. Administrative Aspects

The notion of civil service is proper not only tdet (Matei, 2006)
administrative law or to the juristic approachesgigneral, but also tpublic
managemenand to thescience or theory of administration
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As professor loan Alexandru (2005, p. 63) noticeithe science of
administration was considered either a sciencehef fational principles of
administration, or as a political science. Supporter of the ratipproach,
Lorenz von Stein considered the administrative Yeag nothing else than a part
of the theory of administratidn professor Paul Negulescu also spoke of the
political character of the science of administratichat had no juristic
character, but only a role of critical analysistbe administration from the
point of view of resources, means and results. Ftasperspective, the object
of the science of administration would be to depealoles which, applied to the
public administration activity, would lead to arcirase in its efficiency.

The science of administration views the public adsiration activity from the
perspective of the notion addministrative action as social action different
from the other social actions; this is the startpgint of all studies on the
public administration.

The doctrine (Alexandru & al., 2005) confers to #@ministrative action the
following characteristics it is a social action that takes place only witlain
organized human community; it is an action respogdo superior and external
values; it is placed between the value it is called thiage and the execution
of this value; it necessarily implies organization.

Based on the notion of administrative action, waldalefine thecivil service
as beingthe totality of administrative actions or deeds doby a legally
invested person, with prerogatives in achieving twenpetence of a public
authority, consisting in all the rights and obligans pertaining to the complex
legal relations between that person and the body itvested him/her

According to Professor A. Neg4i (1997, p. 127)the phrase ,civil service”
hastwo meaningsa broader one and a narrower one, depending emdture
of the prerogatives attached to the service exedclsy the employees of the
different bodies of the public administration, mospecifically if these
prerogatives imply or not the use of the State @ity

As the above mentioned points on view shoivil service is approached from
an extremely narrow perspective:

a. Civil servicedesignates a legal situation of a person. Fronptiet of
view of public management, a civil service is definwithin the formal
organizational structure of a public institution, agreement with the specific

1 This concept was initially formulated in the Frhndoctrine and then adopted by Constantin
Dissescu from the Faculty of Law in Bucharest

2 Georgio del Vechio defined political science ascince of the state’s activity consistent of two
parts: the science of legislation and the sciefieglministration (del Vechio, 1943)

3 The administration’s tasks are established withénpolitical area.
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legislation, but according to the specific activthyat person has to carry out.
The status of the occupant of a civil service implthe observance of some
general rights and obligations stipulated in theegal statute or in the special
statutes of the civil servants.

b. Civil service being a generalization of several positions ia public
institution, integrates the tasks, competences amsponsibilities of the
occupants.

c. Civil serviceis often associated with the structure of the adstriative
system. From the point of view of public managemealt occupants of
managerial civil services in all departments of public sector are managing
civil servants, are subject to the principles obliaimanagement and exercise
public management functions, being responsibletiigr results of the public
institutions they manage (Matei, 2006, pp. 255-25%), the managing civil
servants are personally responsible for the resiiitee public institutions or of
their component structures.

The responsibility for a good management is an aditrative responsibility

and influences the career of the civil servant. Wenaging civil servants can
be dismissed for poor results or for the impropenctioning of the public

institutions, once their individual performance® amonsideredunsatisfactory

during the performance assessment process.

Severalcharacteristics of the civil serviagan be thus derived from the above:

a. the rights and obligations regarding the achievanoérompetence, as
well as the prerogatives defining the competenae aly be established
unilaterally, through legal norms, by the State amg So, we are not
dealing with a work contract, concluded freely amdlingly by an
institution and an employee, but with a regulatigna public institution;

b. these rights and obligations are prerogatives & divil service,
implicitly its competence;

c. continuity, that is the uninterrupted exercise of these rightsl
obligations inherent in the civil service, as lolag the material and
administrative competence of that civil servicest

d. those entrusted to perform a service enter a cexngl legal relations
with the organ that entrusted them;

e. civil services can also be held by persons whonateemployees of a
State organ in general, a public administratiorharity in particular. These
persons can be employees of organizations in thater sector, who are
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invested, authorized, under legal conditions, toycaut a public service
having status of public powet:

f. the legal characterof the investiture, deriving from the juristic
character of the administrative document/actioaggointment.

According to Professor Verginia Vedin&2002, p. 403), the civil servants can
belong to different categories, based on the falhgweriteria, as follows:

a) Applicable juristic regime civil servants under contract and statutory
civil servants, who can be civil servants subjecthe general statute and
civil servants subject to special statutes;

b) Rigorousness of the disciplingivilian civil servants, military civil
servants, civil servants in the armed or policeéss,

¢) The manner occupants are chosappointed civil servants, elected civil
servants, otherwise chosen;

d) Independence from the political factopolitical civil servants, career
civil servants, not related to politics;

e) Prevalence of certain activitiesn the competence of the civil service:
managing civil servants and execution civil sergant

f) Nature of the public authorityfo which the civil service belongs:
central/State civil servants and local civil serigan

3. The Notions of Civil Service and Civil Servant fom Public
Management Perspective

The doctrine states that the civil servant is thetson who carries out his/her
activity in public institutions and/or authoritidsom a position and/or civil

service having individual objectives, tasks, corepees and responsibilities
defined in a clear, concise and consistent manabowing the occupant
contribute to the accomplishment of the mission ofie public

institution/authority he/she has been appointedtel to serve, according to
the legal provisions. Mention should be made offda that the representatives
of political parties are not civil servants, evdrthiey hold different positions
and civil services within the public sector. Theye amainly interested to
achieve political objectives and interfere in theblic management systems

1 However, these public functions do not fall inte tcategory of career public functions, having
integrated only some judicial characters of the legmpent relationship, especially those legal
restrictions pertaining to the the civil servariiehaviour in exerting their public mandate.

2 Unilateral act of public will, enforceable accargito the public attributions of the one who issues
it, the document is emitted according to the orgation and applicability of the law.
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through the political decisions they substantiate imitiate. They have a
political mission that often does not coincide witle social mission the public
institutions and authorities have.

Moreover, although the formal structure clearlyedetines the position of the
political representatives in the organization gfublic institution or authority,
the politically appointed occupants of civil semsctend to interfere in the
contents of those civil services and to redefinartbbjectives, and sometimes
even their tasks, competences and responsibilitigsich frequently leads to
malfunctions whose effects persist some time afterpolitical mandate of the
representative of the party that won the electienss. These malfunctions
appear because of the difference between the digsctof the public
institution/authority, deriving from its social nsi®n, and the objectives of the
party/parties that won the elections. (Matei, 208l%, 229-236)

In the developed countries, with a mature politicid, where both the voters
and the politicians very well know the main poli#ticvalues, is ever more
obvious thecompatibilitybetween the objectives of the two, so that the ghan
determined by the election resutisly slightlyvary the general policies and
strategies and diversify the means used to accamplie mission of the public
institutions and authorities, and the interferencksnot cause disruptions able
to unbalance the entire public sector.

It is therefore extremely important that the pahii representatives holding
civil services without being civil servants set itheolitical objectives
according to the social mission of the public auiti®s and institutions, so that
their own political strategies and those of thelfuimstitutions and authorities
be fully compatible.

Practically, in the Romanian public sector, thetiative for strategies and
policies comes mostly from the political represénts rather than from the
public managers. The political competence is steongnd conceptually
dominates the entire public sector for determinedriqds of time.
Consequences arise, especially when there areigablithanges, and the
systems of values of the parties are significadtfferent. The effects are also
different. Such situations maintain the generadisrihaving profound and long
lasting bearing on the Romanian society as a whole.

While the notion of civil service was first develp and explained by the
public law doctrine, mainly by the administrativaeM, the fundamental changes
in view occurring in public management in the depeld countries, in the last
decades of the 20th century make us support a hearétical and practical

approach of civil service in public institutions general.
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The management of civil service is theoreticallysdxh on the overlapping of
concepts, methods and subject of regulation of e disciplines. The
specificity of civil service law, as part of thelgic law, as compared to labor
law, as part of the private law, requires changesthe approach of the
economic and management processes applicable to lhnan resources
management in the public sector.

So, besides the general notion expressed by thenedrative law and clearly
reflected in the legal framework whose content rihboan ignore in a State
governed by the rule of lawgublic managementMatei, 2006, pp. 255-266)
approaches the civil service in a practical manndigt determines the
coordinates necessary to a good functioning ofpthigic institution where the
civil servants and political representatives camuy their activity.

Notwithstanding the differences of view between thw approaches that we
shall refer to below it is absolutely necessaryutalerstand and accept the
fundamental compatibility between them. The maniaf@pproach of the civil
service and of the civil servant needs certainifotations.

The civil service represents a factor of gener#ébzaof similar positions from
the point of view of the extent of the authoritydaresponsibilities within an
institution belonging to the public sector. For tarsce, five positions
correspond to the post of director in a public itasion. If the civil service
expresses ,the extent” of the authority and resjmlitees of a director,
generally speakindhe positions particularly expresgor each position, the
authority and responsibilities of the occupants,nigans of specific elements,
namely objectives and tasks.

The career civil services should be held only byilservants who meet the
compulsory requirements provided by law. Public agament identifies two

categories of civil services: managing civil seesqas in the example above)
and execution civil services, especially in the@dmate departments directly
responsible to deliver public services, to apphd anforce the law and to

exercise the prerogatives of public power. (Pope$8a8)

The political position(Mate, 2001) is subject to the objectives of a tixdi
party. It definesa position held by a politician within the managirag
execution structure of his/her pargnd generally has nothing to do with the
formal structure of a public institution, that detenes, from both the
managerial and legal points of view, the contemd atructure of the civil
service and of the civil servant holding it.

Mention should be made of the fact that in the pmulslector the public
institutions whose mission is legitimized by eleas are headed by political
representatives, helped by subordinate expertgearféssionals holding career
civil service positions. In Romania, the above nmrgd situation can be
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mostly found in theory; in practice, in the publiostitutions, there is

discontinuity in exercising the public managemeninctions and often
instability of the management system, as directltesf the changes occurring
every four years on the political stage, which wildly affect the principle of

continuity in the career civil service.

4. Conclusion

The public management (Matei, 2006, pp. 255-266G¢rd@nes the dynamic

factors and the operational framework defining skegutes and structure of the
civil service and of the civil servant as employdehe public institution. The

performance of a public institution is directly luénced by its employees, who
are responsible, both as managers and executicsomeel, for the results

obtained.

Starting from this key element, we can easily uatiard why the involvement

of political representatives limits the exercisecofil services and can lead to
instability, discontinuity and difficulty in settgn tasks, competences and
responsibilities for how the public institutiondiefently accomplish the social

and administrative mission for which they had beereated and are

functioning.

There is a tendency to contaminate the career s#vilice in the public authorities
and institutions with cyclic political civil servéc Even if the managerial civil
service positions held by political representatifeBowing elections have a
mandate limited in time, the change of the leatleukl not affect the management
team made out of experts and specialists holdimgececivil service positions.
Some of them are appointed in civil service posgiaccording to the legal
procedures, others are elected by the voters aed become occupants of
managerial civil service positions, having thus ¢bepetences and responsibilities
inherent in the civil service for which they entdige competitive examination or in
which they had been appointed. Although from paditimilieu, these oegants of
managerial civil services exercise management iomst
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