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Abstract. As specified in the preface of the European CharSfoall Enterprises , the small companies are
the foundation of the European economy. They repitesn essential source of jobs and new business.id
The efforts of the European Union to form a newnaroy will have success only if the small entergiagl

be the priority of its work agenda. These entegsriare the most sensitive companies to changdwein t
business environment. They are the first to bectdtkby the burden of bureaucratic excesses. #isy, are
the first to flourish from the initiatives to elimite bureaucracy and reward success. The exis8imgilkon
small and medium sized enterprises (SMESs) in the@aan Union ensure 75 million places of work and
represent 99% of all the companies. This is whysung the SMEs is one of the priorities of therd&pean
Commission in order to achieve economic growth, teat® new jobs and attain social and economic
cohesion.
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1 Introduction

17

The special attention of the Romanian Governmentte development of the small and medium
sized enterprises led to introducing the incomefdaxnicroenterprises as an alternative to thernmeo
tax.

The income tax for microenterprises was introduigdhe first time in Romania in 2001 once the
Government adopted the Ordinance no. 24/2001 .

Presently the income tax of the microenterprisestiulated in the Title IV (art. 102-112) from the
Fiscal Code and Methodological Standards applyingifle IV from the Fiscal Code (Point 1-17).

From an economic point of view, the microenterpissdefined by the art. 4, paragraph (1), letter a)
from Law no. 346/2004 as a small or medium siagérprise with “no more than 9 employees and a
net annual turnover or owning a total amount oétsssef up to 2 million euro, or its equivalent &’

From a fiscal point of view, the microenterprisedsfined by art. 103 from the Fiscal Code as a
Romanian legal entity that fulfills all of the folling requirements at the 31st of December of the
previous fiscal year:

a) It has other source of income than the one wétdairom consulting and management that
constitutes more than 50% of the total income;

b) It has 1 up to 9 employees;
C) It achieved an income that did not exceed thavatent in lei of 100.000 euro;

d) The registered capital of the legal entity isned by persons, others than the state, local
authorities and public institutions.
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It is important to point out that, from an economiint of view, the notion of “microenterprise” is
much larger than from a fiscal point of view.

The judicial doctrine operates with the idea thatr¢ is a lack of legal correspondence concerihiag t
definition of the notion “microenterprise”. My opam is that this problem is false because the ffisca
legislator didn't want this tax to apply to all thegal entities that fulfill the condition of being
microenterprises, as per the general law.

2 The Characteristics of the Profit Tax and IncomeTax for Microenterprises

In that which follows, this paper will present timain characteristics of the profit tax and incoe t
for microenterprises based on the tax element, roteroto emphasize the similarities and the
differences between them, namely:

« The subject of tax or taxpayer;
e The area the tax applies to;

e The fiscal year;

» The tax rate;

* The tax base;

« Paying the taxes and submitting the tax return.

2.1 The taxpayers

The profit tax The income tax for microenterprises

* Romanian legal entities; The income tax for microenterprises
« Foreign legal entities that carry out their optional and not compulsory.

activity through a permanent office located in The microenterprises that pay a profit tax ¢an
Romania; opt for the tax stipulated in title IV from the
. Foreign nonresident |ega| entities and Fiscal Code, Starting with the fO”OWing year,
physical persons that carry out their activity in if:
Romania in partnership and don't have a lggaP They meet all the conditions stipulated by
personality; art. 103 from the Fiscal Code;
« The foreign legal entities that have fan* They never paid the income tax for
income from/or related to real-estate microenterprises before.
properties located in Romania or frgm A newly founded Romanian legal entity can
selling/granting shareholder titles owned by achose to pay the income tax for
Romanian legal entity; microenterprises starting with the first fisgal
« The resident physical persons in partnershigrear, if:
with Romanian legal entities, both for the ¢ It meets all the conditions stipulated by art.
income earned in Romania and abroad floml03 letter a) and d) at the date it is recorded in
partnerships without legal personality; in this the Trade Register;
case, the due tax is calculated, deducted|and The condition stipulated by art. 103., letfer

S

paid by the Romanian legal entity. b) is complied with within 60 days from the
registration date.
Tax-free legal entities: The Romanian legal entities that carry out their
» The State Treasury; activity in the areas belowannot choosethis
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Public institutions;

income tax for microenterprises;
Romanian foundations;
Religious institutions;

Private accredited educational
establishments;

Owner associations.

The Romanian legal entities that pay t

taxation system:
hes Banking;
* Insurance and reinsurance, capital ma
except the legal entities that carry ¢
mediating activities in these areas;
Gambling, sport betting and casinos;
If they have a registered capital owned
a shareholder or partner that is a legal ern
with more than 250 employees.

2.2 The Area the Tax applies to

The profit tax

The income tax for microenterprises

In the case of Romanian legal entiti
the profit tax is applied on the pro
subjected to tax obtained from a
source both
abroad;

carry out their activity through
permanent office located in Roman
the tax is applied on the taxable prg
associated with the permanent office;
In the case of the foreign legal entiti
and nonresident physical persons ft
carry out their activity in Romania in
partnership without legal personalif
the tax is applied on the levied share
profit associated with every person;

In the case of the foreign legal entiti
that have an income from/or related
real-estate  properties located
Romania or from selling/grantin
shareholder titles owned by a Roman
legal entity, the tax is applied on t
taxable profit associated with
income.

in Romania, and fra

In the case of foreign legal entities t

thi

cd\ccording to art. 105 from the Fiscal Code,
ittax stipulated by the title 1V, called the incor
nyax for microenterprises is applied only on t
nincome obtained by the microenterprises fr
any source, except the ones stipulated in
at08 from Law 571/2003 with subseque
amadifications and completions.
a,
fit

es
hat
a

yl
of

2.3 The Fiscal Year

The profit tax

The income tax for microenterprises

The fiscal year is the calendar year. Whe
taxpayer is set up or ceases its existence dur
year, the period subjected to tax is the perio

nAzcording to art. 106 from Law no. 571/200

J adlendar year.

the calendar year the taxpayer existed.

In the case of a legal entity that is set up
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suspends its existence, the period levied upd
the period of the calendar year when it existe
The Government Order no 44/2004 on
Methodological Standards of applying t
Fiscal Code stipulates the following:
1) When a microenterprise is set up durin
fiscal year, the taxable period begins:
v' One the date it was recorded in f
Trade Registry, if it has such
obligation.
2) When a microenterprise is liquidat
during a fiscal year, the period subjected
tax ends on the day the company is ers
from the registry where it was recorded.

h

a}
C

2.4 The Tax Rates

The profit tax

The income tax for microenterprises

The profit tax rate applied to the taxable prdfi
16%, except the cases stipulated in art. 38 f

According to art. 107 from the Fiscal Code,
ronodified by Law no. 343/2006, the tax rate

9

nis
d.
the

e

ga

he
an

d
to

sed

the Fiscal Code. from the income tax of microenterprises |is:
2.5% for 2008 and 3% for 2009.
2.5 The Tax Base
The profit tax The income tax for microenterprises

The taxable profit is calculated as the differendde tax base of the income tax for

between the income obtained from any souroecroenterprises is formed by the income earned

and the expenses made in order to achjdvem any source, subtracting the nondeductjble

income during a fiscal year, deducting the taizcome.

free income and adding the nondeductible

expenses.

The tax-free income: The tax-free income:

= The dividends received from |a = Theincome from stock variations;
Romanian legal entity = The income earned by producing
= The positive differences in value pf tangible and intangible assets

shareholder titles registered after = The income earned from exploitatipn
incorporating reserves, benefits or share that represents the share of government
premiums to legal entities that own subsidies and other resource used |for
shareholder titles, as well as the financing investments;
differences in value of long-term = The income earned from provisions;
investments as owned shares in partner = The income generated by cancelling the
companies, shareholder titles and debts and the penalties to be paid to|the
investments as fixed assets, recorged state budget, that were nondeductiple
according to the accounting regulatiops. expenses when calculating the profit
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The income generated after cancell
the nondeductible expenses;

or cancelling the nondeductib
provisions;

The income obtained by recoveri
nondeductible expenses;
Tax-free  income  stipulated
exemptions in  agreements
memorandums  approved by

regulations;

a
t

In the period of time between th& af January
2009 and 3% of December 2009, including th
31%, the income generated from transact]
shareholder titles on the authorized mar

supervised by the National Securit

Commission.

The income generated from decreas

agalculating the income tax to be paid by

q

subjected

legislation;
The income earned from indemniti
paid by the insurance companies

damages caused to tangible assets ov
g by the microenterprise.
The following are not subject to taxation wh

to tax, according to t

ng
ing =
e

nohicroenterprises thattop their existenceas a
neesult ofpartition, dissolution or liquidation :

v' The reserves formed by the net profit;

v The reserves formed by the positi
differences of the exchange ra
associated to the registered capital i
currency or available currency;

e
ing
ket
es

ne

es
for
vned

en
the

\te
nto

The profit tax

The income tax for microenterprises

Nondeductible expenses:

Taxpayer’'s own expenses related to
profit tax to be paid;

sequestrations and penalties;

The expenses related to the nature
stored goods or the tangible assets
are damaged or missing;

The expenses registered by
bookkeeper that are not backed up
appropriate documents;

The expenses related to tax-free inconj

The expenses related to insurance that
not associated with the assets of
taxpayer.

1

Limited deductibility expenses

protocol expenses within the limit of 2
of the difference between total taxal
income and total expenses related to
taxable income, other than protog
expenses and profit tax expense;

reimbursement of travel allowances f
the employees traveling in Romar
and abroad, within the limit of 2.
times the legal level established
public institutions;

The interest rates/ late charges, fin

The G.O. no. 44/2004 on the Methodologi
Standards of applying the Fiscal Code stipul:
thiee following:

by * The positive differences of the exchan
rates resulted after evaluating t
outstanding debts and the debts i
foreign currency existing at the 31st
December, registered by th
bookkeeping into  account 17T
"Reported result” is considered to be
income subjected to tax as the
outstanding debts are settled and
debts are paid;

e;
are
the

Vo

Dle i ) .
the ® Incase if a microenterprise purchases @

according to the legislation.

5
or

cal
htes

es, * The microenterprises that pay the income
tax organize and manage their

of bookkeeping according to Simplified

that accounting regulations, synchronized
with the European directives;

he

ge
he
nto
of

an
se
the

ash

ol registers, their purchase value |is
deducted from the tax base according to

or the justifying act for the trimester the

ia registers started to be operated,
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» Sponsorship and/or patronage expenses
and the expenses related to private
scholarships awarded according to the
legislations provided that:

v They are limited to 3 to a thousand from

the turnover;

v' They do not exceed 20% from the prafit

tax to be paid.

2.6 Paying the taxes and submitting the tax return

The profit tax The income tax for microenterprises
The taxpayers are obliged to submit an annUdle microenterprises have the obligation| to
income tax return until the T5of April, | submit the income tax return by respecting [the
including the 15, of the next year; they aredeadline for tax payment.
responsible for calculating the profit tax.
According to art. 34 from the Fiscal Code, thEhe income tax for microenterprises |is
payment is done as following: calculated and paid each trimester until th& p5
a) The taxpayers, banking institutionspf the month following the trimester for whigh
Romanian legal entities, the Romanian brantie tax is calculated.
offices of the banks, foreign legal entities must
pay an annual profit tax, submitting each
trimester advance payments that are
synchronized with the inflation index
(December as compared to the month| of
December of the last year), estimated when
elaborating the annual initial budget for which
advance payments are madée deadline for
paying the annual tax is the deadline for
submitting the income tax return, namehe
15" of April , including 15, of the next year;
b) The taxpayers, other than the ones
mentioned at letter a) have the obligation| to
submit and pay the profit tagach trimester
until the 25™ of the first month following the
trimester for which they calculated the ta.
Starting with 2010, these taxpayers will apply
the system of advance payments designed for
the taxpayers stipulated at letter a).

3 Differences and Similarities between the Profit &ax and the Income Tax for
Microenterprises

The following conclusion may be made after drawdngarallel between the profit tax and the income
tax for microenterprises and by analyzing the imfation provided by this association:

FISCAL THEORY AND PRACTICE
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3.1 Similarities

< Both of them are direct, permanent taxes appliethertaxpayers’ income with the purpose to
generate income at the state budget;

« The tax return is submitted each trimester, theesarmalid for the payment that has to be made
until the 25th of the next month;

* The fiscal year is the calendar year. In the adse legal entity that is set up or ceases its
existence during a year, the period subjected xoigathe period of the calendar year the
taxpayer existed.

3.2 Differences

« The income tax for microenterprises is optional.enver a microenterprise decides to pay the
profit tax, it cannot return to the previous tasteyn any longer, the decision being permanent
even if the company meets the requirements indh@afing year,

e The calculation method of the tax rate for the jpttafk is much more complex as compared to
the one for the income tax for microenterprisest asvolves a larger number or regulations
to be taken into account;

» The tax rates are different; the one applying éodbmpanies that pay the profit tax is 16% from
the tax base, while the microenterprises pay aoniectax of 3% from the tax base. 23

4 Conclusion

The psychology of the taxpayer — amplified by thelume of fiscal pressure, the legal and
administrative deficiencies when managing taxes te ievade partially or totally the payment of its
fiscal obligations. There are two types of tax eyst for the activity of the trade companies — the
profit tax and the income tax for microenterprisése present paper has shown the way one could
“joggle” with these two types of taxes, taking irdocount the present more and more restrictive
legislation.

So, when is the income tax more convenient and whehould the profit tax be applied?

In order to answer this question as accuratelyoasiple, in that which follows, this paper will pest

a calculation for theorofit earned (p) by a legal entity as an example of a case when it is more
profitable for it to switch from the income tax famicroenterprises to the profit tax, even if the
company meets are the conditions required in dadbenefit from the simplified tax regime.

In order to demonstrate this, both of the taxeshawhave the same value, that is:

FISCAL THEORY AND PRACTICE
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Income tax = profit tax

The income tax = 2.5% x V
We know that;
The profit tax = 16% x (V-C)

Therefore 2.5% x V = 16% x (V-C) relation (1)
But V=C + C x p, that is V=C x (1 + p) relation) (2

By introducing the relation (2) into relation (e result is:
25%XCx(1+p)=16% X[Cx (1L +p)—€F>
<=>25% xC+25%xCxp=16%x (C+pxC-C)

Equivalent to 2.5% x C = 13.5% x p x C.
So p =18.52%.

V — The income subjected to tax;

C — Deductible expenses;

p — The earned profit expressed as a percentagethE expenses.

In case if p is higher than 18.52%, it is more @megnt for a taxpayer to opt for the income tax for
microenterprises, therefore it's more profitable tiee taxpayer to choose the profit tax if p is dow

ISSN: 1582-8859

24

than the above mentioned percentage, a percertiagdds to be adjusted to the specifics of every
company and to the fact that some types of incaméeax-free, while some categories of expenses are

nondeductible or have a limited deductibility.

low gross profit, should pay the profit tax.

Generally speaking, the recommendation for the congmies that earn a high
income and low expenses is to opt for paying the dame tax for microenterprises,
while the companies that have the value of incomdose to the one of expenses, with ja

At the end of the fiscal year, each taxpayer shamalyze the real situation and opt for the
profit tax whenever it is no longer convenient ftive company to pay the income tax of

microenterprises, even if it still meets the speabnditions required in order to apply the sirfipt

tax regime. Theption can be submitted until the 3af January of the next fiscal year for which the

income tax of microenterprises is paktbwever, it is important to point out that the legd entity

can no longer return to the previous situation, one it gave up to this status.

FISCAL THEORY AND PRACTICE
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The microenterprises that pay the profit tax carosehto pay the income tax for
microenterprises starting with the next fiscal yiéahey meet the conditions stipulated by art. ,1i03

they have never paid this tax before.

A newly founded Romanian legal entity can chooseaip the income tax for microenterprises
starting with the first fiscal year if they meeethktipulations of art. 103, letter a) and d) at diage
when the company is recorded in the Trade Regiatet ,if the condition stipulated by art. 103, lette
b) is complied with during 60 days from the dateegistry.

In conclusion, this paper will present the mainadages and disadvantages of the two tax

categories that exist presently in Romania: the

A.

rme tax for microenterprises and the profit tax.

The advantages and the disadvantages of the profax

Advantages

Disadvantages

1. This tax system has no advantage whe
comes to the deadline of submitting the tax ref
and paying the due tax, both system taxes |
the same requirements (the tax return has t
submitted each trimester, while the payment
to be made until the 3%f the following month).
2. In case if the microenterprise pays the pr
tax, it can choose to pay the income tax
microenterprises at the beginning of the follow
fiscal year, if at the end of the previous yea
meets all the conditions stipulated in art. 1
from the Fiscal Code and it never paid this

n it In case if a microenterprise pays the pr

utax, it doesn't have any longer the option

nagkoose between paying the profit tax or

D ImeEome tax.

ha@s There is no doubt that calculating the tax b
and the profit tax is much more complex as th

oftire more regulations to take into account

forompared to the income tax for microenterpris

ng

rit

103

tax

before.

Dfit
to
the

ase

ere
as

es.
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B.

The advantages and the disadvantages of the incortax for microenterprises

Advantages

Disadvantages

1. In case if a company pays the income tay
can opt for the profit tax starting with t
following fiscal year if it's present tax system
no longer convenient for the company;

2. This tax system favors the companies wit
high profitability.

igax for microenterprises decides to switch

hewven if during the next year it complies with

,Ait Whenever a company that pays the incd

ipaying the profit tax, it can no longer return te
former tax system, its decision being permarn

the requirements stipulated by the legislation.
2. The microenterprises that pay the income
for microenterprises no longer apply this 1
system starting with the fiscal year following t
year they no longer meet one of the conditi
stipulated by art. 103.
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