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Abstract: Albania is one of the first countries in the ragiof Southeast Europe that has
applied an antitrust law according to the standafdhe European legislation. Even though
the small size of the economy, where the GDP is @iflard lek, (round 10 milliard
American dollars), the objectives of the competitiaw and policy are identical with those
that are applied in big and developed economiesmRhis point of view the Competition
Commission has uphold its decision-making in theqgiples of the protection of free and
effective competition in the market, in function thfe prosperity of the economy and
increasing welfare of the society. But in small mamies the application of the anti-trust
law has to be seen with attention for the combamatf the competition policy with other
policies like: industrial policy, monetary and fidcpolicy, and also for the size of the
enterprises with dominant position or the effectaofartel (prohibited agreement) in the
relevant market or in the economy. The first congilons of the application of the law,
relates to the differences in the objectives ofdbmpetition policy with other policies for
example industrial policies.

1. A short history of the Competition Law and Policy h Albania

After 1990, the entry of Albania in the way of @&drmarket economy, carried out the necessity for
making a legal framework that would have created tpportunity, for private and national
enterprises, to enjoy all market freedom and togutdheir rights.

Also, this legislation framework should create #dmyironment where firms will work under effective
competition conditions but with strict rules foll ghe parties. The new legislation should take into
consideration the protection of the interests aofstoners.

1995- Thefirst law on competition

In December 1995, Albanian Parliament approvedfitse law in the competition field, the law Nr
8044 'On Competition’. This law applied in the matiwhen Albanian economy was dominated by the
state sector. Especially this law handled with npmties, dominant position and unfair commercial
practices. But we should emphasize that this lawdanpossible the institutionalization of the
competition policy.

For the first time it was created the Competitiaanm®nission, in the Ministry of Economy and Trade,
that had the authority of the application of the la the territory of the Republic of Albania.

! Disclaimer: The views expressed in this paperatmecessarily reflect any official position of tAtbanian
Competition Commission. Responsibility for the imfmtion and views expressed lies entirely withahthors.
2 Member of Albanian Competition Commission.

% Head of Market Surveillance Department, AlbaniamPetition Authority.
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2003-A modern competition law

The changes that happened in the Albanian econdiey #he year 2000 like: the increase of
macroeconomic stability, trade liberalization, fivesatization of state enterprises and the fact tiha
existing law excepted from the application someartgnt sectors of the economy, made the review of
the existing law and its amendments a necessity.

Another important factor was the opening of theatiegjon for the Stabilization and Association
Process, where the chapter of the Competition hadhtlaptation with the legislation of the ‘Acquis
Communitaire’ was an important part. These factbrew the necessity for reviewing the law on
competition.

The main objective was to realize the approximatibthe articles 81 and 82 of the Treaty of Rome
for an efficient application of the competition ealfrom the enterprises that operated in the Atbani
market. The Albanian parliament in 28 July 2003 raped the law Nr 9121 ‘On Competition
Protection’, which entered into force in 1 DecemB603. This law widely reflects the European
Legislation in the competition field almost in terenportant columns:

abuse with dominant position, merger control arahitrited agreements.

The main development of this law was the fact tihaduthorized the creation of a public and
independent institution that would have been resibba for the application of the competition law
and policy in the country.

For the first time, in 3 March 2004 the Competit@ommission was gathered and this is the date of

creation of the Albanian Competition Authority.
64

2010-Latest amendments of the Competition Law

On September 2010 the Albanian Parliament approseche amendments on the Law “On
Competition Protection”. It is important to highfigthat the existing Competition Law was a modern
law and it was almost approximated with the Europezgislation.

Anyhow in the framework of the approximation of quetition legislation to Acquis Communitaire,
ACA launched and applied successfully the initiafior the revision of the provisions of the Law.No
9121, dated 28.07.2003 “On Protection of Competitio

The philosophy of the changes in Law came for astléwo main reasons. First of all is required to
realize the approximation of the Law with the ElWe8ly and the second to reflect the challenges of
practical application during these years.

The main change for the approximation of the CoitipetLaw with the Acqui-communitaire is to
include in Law the exclusive rights and monopoire®me oriented, which will expand the activity of
the Competition Authority.

The agreements between enterprises are importathdoactivity of the Authority for securing free
and effective competition in the market. For thetftime in the law revision, it is foreseen thedi
exemption agreements and “de minims” agreementsth®&r change is the revision of the provisions
for abuse of dominant position.

The approximation of the legislation also remowe tiargins of penalties (in the old Law is 2% in the
new Law is up to 10% of the annual turnover) deieimg that penalty according to the infringement
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and the turnover in the relevant market (cartddsisa of dominant position and mergers) and will be
up to 10 % of general turnover of previous year.

Also, the reduction of the thresholds for the rnicdifion of mergers and acquisitions is expected to
increase the number of the cases to be analyzedtfre Competition Authority.

2. Important Issues that Competition Authorities Facesn Small Economies

According to different authors, small economies spand more financial and human resources, in
comparison with their Gross Domestic Product, failding and functioning of the Competition
authorities than big countries.

The objectives and the instruments of the appbeoatf the Competition law and policy are similar
with small economy countries and the same is egebify economy countries. This happens because
the world economy is going toward globalization gthimakes the application of same policies in
different countries more and more indispensable.

Albania is one of the first countries in the regafrSoutheast Europe that has applied an antiaust
according to the standards of the European lemislat

Even though the small size of the economy, wheeeGBP is 979 milliard Iel(round 10 milliard
American dollars), the objectives of the competitiaw and policy are identical with those that are
applied in big and developed economies.

From this point of view the Competition Commisstas uphold its decision-making in the principles
of the protection of free and effective competitianthe market, in function of the prosperity oéth

economy and increasing welfare of the society. 65

But in small economies the application of the amist law has to be seen with attention for the
combination of the competition policy with otherlipes like: industrial policy, monetary and fiscal
policy, and also for the size of the enterprisethvdominant position or the effect of a cartel
(prohibited agreement) in the relevant market othe economy. The first complications of the
application of the law, relates to the differentethe objectives of the competition policy witthet
policies for example industrial policies.

At least once, the Competition Commission has esgme@ its views, for the execution of a decision
that for the policy of the industrial developmeftacsector was in contrary with the principles refef
and effective competition in the market.

Another important implication, that came from thgeographic isolation’ and from the lack of
knowledge for the law, was the conclusion of a flritdd agreement that increases the costs and fixes
the price of a product in a town.

From the context of the effect in the economy #melwelfare of consumers, with out neglecting the
high rate of informality of some competitors thagres not part of this agreement, the Competition
Authority treated this case carefully penalizindyahe initiators of the agreement.

Another challenge for the Competition Authoritiessmall economies countries like Albania, is the
treatment of efficiencies of productivity (relattdleconomies of scale) with those that are disteithu

for the consumers (the rate of concentration ofntlaeket) in the cases of merger notification. From
one side, the Commission should stop ‘apriori’ neesgthat create or consolidate dominant position

* Preliminary evaluation from the Ministry of Finansource INSTAT and Bank of Albania
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(according to dominance test) but the best woritfites recommend that the evaluation of a notified
merger is made based on market efficiency and coesbenefits.

The challenge for small countries (from the chamastics of GDP and from the income/person) where
the number of competitors is relatively smallerntha big industrial economies, is finding the
equilibrium between the power that one ore mor@renises can have and the optimal number of
competitors that accept small and in developed etark

3. The Determination and Aspects of “Small Economy”

In economic literature does not exist any specdiéitermination for small economies? In this literatu
small economies are those that from the populatiomber, the surface and from their size and
economic power of the enterprises that operatbdeae economies, do have a low rate of GDP and are
dependent from foreign countries.

Generally such economies try to attract foreigrestments for developing their economy. This should
not create the risk for their markets to be basedrports because having in mind that these imports
can came from more efficient markets and largedjrand this would make easier pulling out home
firms from the market.

Under these conditions, Competition Policy showdflect an evaluation for trade objectives and
investment policy in a small economy. In an econdiky the Albanian one, Competition Law and
Policy be applied not only for home enterprisesdisb for foreign ones which exercise their agfivit

in the internal market. In this case it is necessarcareful application of the law for taking into
consideration the objectives in the trade and itnwest field and also to promote an environment
where home firms can compete effectively with forefirms. 66

On the other hand is known that if a firm is alecbompete this depends on the market structure
where the firm operates. The market structure fiscefd from the natural market conditions, mainly
from the rate of concentration and entry barri@tsese conditions are stronger in small economies
than in large ones, making many industries (brasiche be characterizes from a relatively small
number of firms that operate in these branchessd particularities should be taken in to account fo
the application of the competition law both in fiedd of controlling mergers and in that of cartels
abuse with dominant position.

4.  The Objectives of Competition Policy in Small Econmies

The main objective of the Competition policy is pgwy competitive markets. It acts as an instrument
for inducing industrial efficiency, optimal alloéan of sources, technical progress and flexibildy
adapting to a changing environment. For realizing dbjective the duty of the competition authesti

is the reservation of competing process and theceient of effective competition in the market.

The reservation or the inducement of effective ceiitipn is necessary taking into consideration the
restrictions of the private or public sector, se tompetition law prohibits the agreements forgric
fixing and abuse with dominant position and mergleas abuse with their power in the market.

The realization of this objective is a conditiorr feconomic welfare of the society. Developing
competition, having equal rules in the market, idg innovation, having more opportunities of
choice and quality of products and services, regcharket equilibriums that produce with real
prices, competition policy is an important factor fhe economic development of the country.
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Competition policy is presented in the form of mtggic plan that takes into account economic asoci
and cultural competition conditions.

It is necessary to take into point out even in sother objectives like:
» Protecting the freedom and the activity of diffarparticipants in the market,

» Reducing entry barriers in the market for creatingroper environment for inducing enterprise
and increasing the number of small and medium pnsess

» Reserving honesty and correctness of the busiekgnship

For increasing the competition in the country, tt@mmpetition policy should give an important
contribution for improving the macroeconomic indaa like: the level of prices, employment and
economic growth.

The competition policy should be coherent with oth@croeconomic or macroeconomic policies,
especially with trade policies and regulators fiffiedent markets and also with investment policies.

As it is mentioned above, for small economy coestrias Albania, that have high rate of foreign
trade, competition policy is closely related withde policy.

Liberal policies are the most important ones fourddes like Albania where trade deficit is high.
They can reduce small economy disadvantages througkasing exports and imports, that will
increase the competition among importers and hawodugers.

5.  The Impact of Informality, Cartels and the Implication of the Law
V.1. Distorting of competition by informal undertakings 67

The literature identifies some elements that méleeundertakings act formally or informally in the
market. The advantage of being “formal” relategémeral with the access in financing, the programs
of the financial aid from the government and thastrmint to act formally especially in regulated
sectors where the number of competitors is limiteehm the other side the factors that induce the
undertakings to act informally pertain the finahciand timely costs of the Dbusiness
registering/licensing, the formalities and chargksocial insurance and taxation.

Is clear that in general the unregistered actigitghe undertakings affects inter alia the comjuatit
with the other firms in the market that act formalThe concern of the informal economy and its
consistency in the tax evasion, distortion in thieor market and competition as well as the notably
payments incash are essential issues for the economy of Albanid #re other countries in
development. According to a stand in the litemttlme consumers profit from the lower prices
offering the economies with a high informality (thevoid taxes and other costs of registration) and
this prices become a competitive pressure foréhestered businesses.

But another theory indicates that formal undertgkiare more efficient than the informal ones due to
the economies of scale, the access in capital estthdlogy and the more contemporary methods of
production and distribution.

For these reasons, in the long term the competttiah comes from informal undertakings reduces
competition because restricts productivity, theeasdn technology and borrowing and the expansion
of the formal undertakings. So, in the long run phiees would be even lower if the market would
formalize and the competition between formal uradeéngs would increase.
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Most of the monitored and/or investigated casesiftbe Albanian Competition Authority, the issue
of informality was obvious. Although the theoryckens as admissible a certain degree of
informality, in the case of Albania where inforntgliis relatively high (from 30-60 %), the
Competition Authority assessed widely the influeméehe informal economy of the undertakings
involved or not in the investigation.

V.2. Naive cartds, first case of ACA

The bread production and commerce was a marketenther Competition Authority developed the
investigation procedures in a region of the coyrfigr where the degree of informality was high.

Based on some evidence of the media, the Authbetyan an investigation on the existence of an
agreement that fixes the price of bread among tbhéygers in this region. From the point of view of

the article 4 of the Law “On the Protection of Catipon”, this is a prohibited horizontal agreement

that fixes prices (from 60 to 80 leke/bread).

The implications in the enforcement of the Law frtins agreement lead up to the decision of the
Commission based on the article 45 of the lawlierimmediate prohibition of the implementation of
the agreement. “Automatically” the participantstlus agreement should be penalized from 2-10 per
cent of the annual achieved turnover. But watclimggcase carefully results a phenomenon: the high
probability that in countries like Albania (withfaw experience in the appliance of the free market
economy- from year 1992) and because of the shme from the application of the Law {1
December 2003), makes possible that the partigpanthe agreement wasn't in the know of the
consequences on the competition of the market.

In these cases considered as naive cartels, theigants in the agreement do not try to “coveré th gg
created “cartel” since they don’t know that havenadtted one of the hardest infringements of the———
Law “On the Protection of Competition” and the cemsences of this infringement. In this case of

naive cartel the procurement of the evidence didorbprise a problem but the investigation focused

further on the market, the other participants ia tharket, the market share and the division of the
competitors.

From the market analyses it results a high degrebkeoinformal economy with small operators that
sold the products in the square of the cities atidges in this district and wasn't registered. §hi
makes more difficult the definition of the sizetbeé market because except the formal players of the
market, informal businesses competed as well. €kidence was utilized as an argument of the
participants in the agreement for evidencing th#icdities of their business due to the more
competitive prices (lower ones) of bread of theoinfal undertakings, which do not pay taxes and
other expanses. This, according to formal undensk had set them in difficulty and with very low
rates of earnings or in the majority of the catess as a result of the pressure of the “undergfoun
supply. During the analyses of the case is takemonsideration that “bread baking” does not
comprise any industry with large invested capitatsl low rates of earnings (failures) during this
period and what is more important the lack of krexige of “the bread-baking entrepreneurs” related
to the restraints brought to the competition in tharket infringing article 4 of the Law “On the
Protection of Competition”. From the other poinedo the high degree of informality as a result of
the high level of “ the grey” economy in Albaniatkalso by reason of the special qualities of this
business, in the assessment of the case was mehality the head of the association of Bread baking
who was the organizer and the initiator of the agrent for bread price increase with about 20%.
From the other point, the Competition Authority kexsded that does not exist barriers of entry in the
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market and signalized the fiscal authorities reiggrdhe high degree of informality of this market i
the district of Fieri.

V.3. Hard core cartel- bid rigging in new vehicle market

A cartel is a form of union of legally and econoallg independent companies to limit their
competition, based on mutual accord in the fornagreements and within the range of said accord,
while maintaining their respective independence

The cartels are

During the preliminary investigation in the procuent of new vehicles, it has been noted that
electronic and hard copy evidence exists of coatthn between four companies, Alpha, Beta, Gama
and Delta for participating in public procurementhich may constitute a coordinated behavior
between the companies that operate in the relewarket. The companies use the scheme of covered
offers by accepting to offer at a higher price th@abid of the preferred bidder.

It has been observed that the companies increasedlue of the winning bid from 95%-99%,
therefore close to the fund limit, which maybe suteof coordination. In tenders where participatio
is greater than these four companies, the winidg t@sult at 83% — 86 % of the fund limit.

The results of the preliminary investigation shdwe possibility of the existence of a coordinated
behavior in the meaning of Article 3, paragraph ntl &rticle 4 of the Law No. 9121, dated
28.07.2003, titled “On the protection of competitiobetween the companies Alpha, Beta, Gama and
Delta in the relevant market of new vehicles preduhrough public funds.

Thus the Competition Commission decided to opematepth investigation procedure in the market 69
of procurement of new vehicles into the followingmpanies: Alpha, Beta, Gama and Delta to verify.
the existence of agreements containing offersrésitict competition in the market of procuremeint o
new vehicles. The main finding of the investigatiwas that parties has had cooperate to share the
market between them through bid rotation, subcobtréalse bid etc., so for this reason the
Commission decide to interrupt the illegal agreetnaaml to fine both companies participating to this
anti-competitive agreement.

Tablel: Number of cartel cases, Albanian Competition Authority, 2006-2010

Period Case Fines(ALL)
2006-2007 4 93,607,657
2008-2009 9 66,396,814

2010 4 35,606,000

Total 17 195,610,471

Source: Albanian Competition Authority and calculations by authors

6. Undertakings efficiency and market power (the abuseof dominant position and the
concentration control)

In the assessment of the infringement of the commpetlaw should be carefully seen the relation
between the undertaking efficiency and market powehe classification of one/some undertakings
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with dominant position. In the assessment of theidant position the Albanian Competition Law
(that is used also for the authorization or notcofcentrations) relies especially on the legal and
economic doctrine, as well as in the CommissionEmwpean Community law-court decisions.

Especially the implications can be more carefuigrsin the case of abuse of dominant position and
especially abuses that have as object/effect theption of competitors from the market. Generally
the dominant position of one undertaking leaps r@esalt of efficiency and its extension in the nedrk

or in regulated markets as a result of denatioatidins (in countries coming by the centralized
economic system in the free market economy- likectiise of Albania).

It is necessary that the Competition Authority all@boration with the regulatory entities providet
in markets dominated by one/some competitors,ghanal regulatory policies does not create strong
entry/exit barriers from the market.

From the other point, in markets where the numbeurmlertakings is limited due to the kind of
product/service (natural monopolies, utility seedy the regulatory entities should restrict the
operators’ costs that pursue their activity througlear and explicit methodologies of costs
determination and non-incrimination of artificiales or their reduction through rebuilding.

Anyway, the methodologies of costs determinatiod ancording to the price of products/services
should be assessed by the sectors and case by case.

Table 2. Cases on abusing of dominance-Albanian Competition Authority

Electronic communication 4 cases

Electric Energy and hydrocarbons 3 cases 70
Banking sector 1 case

Grocery 1 case

Media(pay per view) 1 case

Source: Albanian Competition Authority and calculations by authors

In the concentrations assessment, the Competitighohity evaluates the undertaking mergers as an
essential instrument in the increase of the magiatiency and authorizes them in case they do not
create or strengthen the dominant position. Fosthall economies concentrations are a very efficien

instrument for the growth of efficiency through timerease of the size of the undertakings (through
the merger) or their strengthening (control prestiimnpor joint-ventures) and this happens more often
than in large economies where the companies have passibility to expand their capital or the size

of the enterprise.

For these reasons the possible anti competitiweefiof concentrations should not be automatically
presumed with the increase of the degree of coratéart in the relevant market after the merger, but
the analyses should be focused in the efficiendh®fttained concentration.
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As regards the coordinated practices the markeditons in the small economies favor a reduced
number of clients (notably in sectors with highreriarriers) and more possibilities of the behavior
orientation for the price determination or the nadrdivision.

However, in countries with a small economy sometfeents” of competition owing to the alignment
in societies of smaller competitors (for examplehia electronic communication market the grouping
of the small operators could raise the degree ofpatition with the main operator) can be permitted
if they have pro competitive effects.

The evaluations of concentrations executed in smeatinomies should be countenanced till the
measure that after the concentration has positifecte for the consumer and increase of the
productivity, regardless of the fact that the agbéktransaction creates or strengthens a certaikema
power of the pairs involved in the concentration.

In the cases of anti competitive practices thetivaly high degree of economic informality could
warp the market conditions analyses. For this maSompetition Authorities should closely work
with the fiscal authorities helping in the reduatiof the informal economy, as one of the instrurment
to put the competitors in equal conditions. Therfalizing of the “grey” economy has positive effects
not only for the state budget but also for the wradkéngs themselves, which “formalize” increasing
them the axes in information, borrowing, publicdantechnology and making them more efficient in
the long run.

8. Bibliography

“Competition Policy in Small Market Economies” by dHial S. Gal, Reviewed by Rory McLeod, Ministry of Bomic 72
Development._Sourcéiarvard University Press, 2003,

“The design of competition policy institutions ftine 21st century” by Philip Lowe. Sourc€EOMPETITION POLICY
NEWSLETTER, 2008-no 3

Global Forum on Competition, OECD, 19-20 February 0COMPETITION POLICY AND THE INFORMAL
ECONOMY Issues Paper by the Secretariat.

THE INFORMAL ECONOMY IN ALBANIA, ANALYSIS AND POLICY RECOMMENDATIONS, DECEMBER 2004,
Report prepared by the OECD - Investment CompachsMinistry of Economy of Albania

Annual Reports 2008-2010, Albanian Competition Auitiyo
OECD Global Forum on Competition, Eight Meeting, IBFE&bruary 2009, Volume 3, Session 1lI-V

COUNTRY CASE STUDIES



