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Money Laundering.
Aspects of Legal and Criminal |ssues

AlinaDUMITRACHE?

Abstract: This study aims at analyzing objectively variousht@ques and methods of mor
laundering, both in classical and modern ways, f@ggnting case studies from the legal practic
Romania, in an attempt to clarify a number of isswsted to the comexity of this crime, currer
and future tendencies of financial criminals laundering proceeds of crimalso, according to th
analysis of comparative law performed in the l&stpter, we highlighted a number of similarities .
differences between the Romanian legislation andegjislative laws of other states, surprising
forms and effects of monelaundering on the studied national systems as aghighlighting the
measures for preventing and fighting against tlceésees adopted by the analyzed legal systems
comparative approach of the criminal and legal &ark of preventing and combat money
laundering is essential for the Romanian legalesystfficiency in this matte
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1. Argument

Money laundering, the process by which the proceddsimina activity
are filtered through a multitude of transactions arder to give ai
appearance of legality, is one of the most compgesblems that th
international community is facing. We note thathalgh lately there ai
many monographs and studies dated to the analysis of mon
laundering, the depletion of this topic seems tabattainable. Hence al
the necessity and timeliness of this investigatbthis crime; the resear:
must be comprehensive, detailed and well reas
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2. The Theoretical and Practical Importance

The theoretical and practical importance of thismstific approach is shaped
by the destabilizing effects that this crime has the society, on the
financial, economic, banking, and commercial systddentifying the
methods, techniques and money laundering typologsearticularly
important in order to adopt the most appropriatkcgs and strategies in
order to combat financial crime and to identify nexethods and trends and
other areas vulnerable to money laundering infiira (Bogdan, 2010, p.
90)

Equally relevant is also the understanding of tlelwion over time of
these tendencies, the context that determined itmed, certain period of
time, they are used by specifically by financiafrenals. Also, according to
the comparative law analysis performed in the d¢asipter, we highlighted a
number of similarities and differences between Rwmanian legislation
and legislative laws of other states, by undergrtime forms and effects of
money laundering on the studied national systemaedlsas highlighting
measures of preventing and combating this crimetaedioby the analyzed
legal systems. The comparative approach of thel lega criminal
framework of prevention and fight against moneyntering is essential for
the Romanian legal system efficiency in this matter

3. Resear ch Objectives

This study aims at objectively analyze and descvdn®us techniques and
methods of money laundering, both classical and emodways by
presenting case studies of legal practice in Roajamian attempt to clarify
a series of complex aspects of this crime, of ecurend future trends of
financial criminals for laundering proceeds of agim

4. Specific Research Methods

In carrying out this scientific approach, there &envolved various
methods specific to the scientific research. Thugcumentation,
bibliographic research, comparative study of lafvetber states in matters
of money laundering, the analysis of judicial pi@etn both Romania and
other EU countries are the used methods in ordachdieve the mentioned
above research objectives.
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5. Summary of Theoretical Content of the Thesis

From the structural point of view, the paper camdasix chapters and
conclusions and proposals for lege ferenda.

In the first chapter, entitleMoney laundering. Concept and stagtdwre
were analyzed the various definitions of money tharimg from foreign and
national specialized literature and doctrine. Im opinion, according to the
analysis of the presented definitions in this cegpby money laundering
we understand the achievement of the complex chahgkares or transfer
of certain goods having the purpose hafling or concealingtheir illicit
origin, the acquisition, possession or use of goods amg act of
participation or support in any way to the actidescribed above.

Another research direction of this chapter is fecusn the stages, money
laundering basically being achieved in three stagéscementin banks,
funds, insurance companies, division of illicit éisnof small fraction that
does not attract full attentiohayering respectively, the empowerment of
this money by stratification, separation, by makifake documents,
financial transactions, the creation of phantom games, through which
there are achieved wide transfer services or ddier export operations of
money from one bank to another. The process isleded by integrating
the money; it is collected only to return to thgdefinancial, banking or
shopping circuit. It is the moment when the mongwashed, physically
transferred abroad or contain other financial bagldircuits. (Stroe, 2004,
p. 307)

In Chapter 1l called Techniques and instruments used in money
laundering schemes, we present the techniques used by money laursderer
to simulate the illicit origin and / or disguiseettillicit origin of funds,
through cash transactions, bank accounts, wiresfiees to bank , foreign
operations and credit operations as well as thrangbstment related to
transactions. In this study there are also predeateseries of examples
laundering schemes that capture the analyzed twobsi examples from
NOPCML, DIICOT practice, but also the practice lo¢ tcourts in Romania
and other states.

Most of the states, including Romania, have takems#rictive regulatory
policy in the field ofonline gambling within the meaning of prohibition
established for gambling operators form other MembB#ates of the
European Union, within which it lawfully provideddse services, to
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propose online gambling games in the territory lodttStaté. Online
gambling industry brings huge profits to the stateat have adopted
permissive policy, in terms of licensing foreigneog@tors and the possibility
for them to conduct such activities on their temt

The experience of states that have legalized ogjamebling industry (UK,
Germany, ltaly, Malta) by licensing games to a great number ofaipes,
monitoring suspicious transactions and the estamblent of strict customer
identification measures (both before opening ther ascount and along the
conducted activities throughout the gambling siwllaboration for the
exchange of information, both between the Statehaamity where the
operator is established (identity verification tgb the exchange of
information between the banking institution to whithe user has the
account, online gambling operator and authoritie®nitoring the
transactions carried by the user) and also betwhese entities from
different states, it demonstrates that there wasnarease of the money
laundering phenomenon.

The online auctions, due to the appearance of legality that it graotthé
washing operation, represent an effective toolfiimancial criminals. The
procedure followed by money launderers when udiegetectronic auctions
is to register as user on auction site and buyimd) selling virtual goods
with real-world correspondent. Thus, the money randferred to bank
account of the auction company, which, if therents problem on the
property bought or sold, the money is transferredhie buyer. Money
launderers use online games because the virtudlpi® can be purchased
and transferred anywhere, and since the virtuddds@wal of funds from the
account are considered legal, their source carsatdntified.

The contemporary peculiarities of money launderiragnely: the economic
magnitude of the phenomenon, the distinguishablestrational feature, its
links with organized crime, money launderers, pssi@nalism etc.

represent the reason that justifies our interesiro our attention also to the
connections that exist between economic and fimanciime and tax

havens.

1 According to article 25, letter k) of Law no. 22610 for approving GEO no. 77/2009 on the
organization and operation of gambling, represanteme the participation in Romania in gambling
activities which are not authorized in Romania,amiged through communication systems such as
Internet, mobile or fixed systems or any assimilateans.

2 We exemplify the case of Italy, the legalizatidnonline gambling increased the turnover in this
state at an estimation of 3.7 billion euros in 2668 almost double in 2010.
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The theoretical premises and the case studiesmieesan this chapter lead
us to the conclusion that tax havens are "usetuthbney launderers in all
three stages of the procegdacement, layering and integratiohus,
placing the illicit money can be achieved by prévaircraft or by courier,
then for layering, there are achieved consecuti&esactions in order to
insure the loss of any trace that connects the ynand its illicit origin and
the third stage of integration is achieved by d¢ngatan appearance of
legality of revenue - by using front companies s&gjied in tax havens
providing fake loans through indirect payments tbhe benefit of the
taxpayer's family or through personal accounts, dh@unts being sent
under the panel which is reported in open accoantdifferent banks in
different jurisdictions.

We conclude with a remark that the use of diffeldnomic and financial
sectors for laundering the proceeds of crime ane thational and
transnational transactions do not represent a tigimpartment for financial
criminals, but instead they are combined, systeralyi in order to engage
some successive stages necessary for money laniggeacess.

In the third chapter called Strategies to prevent and combat money
laundering adopted at international leyeke bring in the center of the
research the development of international standaatsfulfill a key role in
the states’ efforts to fight against money launatgri

In this chapter it is discussed the process of ldpugg the international

standards on money laundering, as a result ofnibiatives proposed by the
international powers. The study follows the chragital development of

international and European regulations in mattaisaad assessing the
impact of international standards upon the lawganious states.

In the second part of this chapter, were analyzedmnmeasuresfor the
prevention of money laundering and financing teisor acts adopted at
international level Thus, there were outlined the advantages basetslon
based by the entities obliged to establish theuoost’'s profile. Prior to
adopting this approach, the money laundering prtémerstrategies were
characterized by determining the risks and the oreasthat were to be
taken by the bank, by bank supervisors. Secondiynetice the progressive
inclusion of new liberal professions and econonutiviies in the list of
reporting entities, and axtension of the diligence obligationghirdly, we
notice the increase of regulations on reporting dhgpicious transactions,
an obligation that regards the reporting entitidge last part of this chapter
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deals with theimplementation of international measures of prewvent
money laundering in the Romanian legislation

The incrimination and sanctioning of money laundering in the Romanian
legislation represents the subject of research offtheth chapter of the
thesis.

The evolution of international concerns to extehd scope of predicate
offenses from drug trafficking to all serious crengnd then to all criminal
activities, has determined the Romanian legislatior return to the

incrimination of money laundering and to elimindke limitation of this

crime. Thus, the next legal step after the adoptibhaw no. 21/1999 on
preventing and sanctioning money laundering wasatteption of Law no.

656/2002 on preventing and sanctioning money laumgleand the

establishment of preventive measures against temofinancing, a law
which refers to all crimes that can generate gdiatie to laundering.

The research undertaken in Chapter V of the pagetitled Aspects of
Procedural Law - Criminal in Money Laundering Matters is focused on
aspects of criminal procedural law of money laumdecrime. The offense
of money laundering requires financial and judigralestigations carried
out in parallel. The financial investigation is a#ly conducted by the
Policé (specialized units of judiciary police) and, rgrebspecially the
special and national prosecution. The prosecutaordinates or leads the
pre-trial investigative phase and the financialeistigation as part of it. The
purpose of judicial investigation is to identifyetltrime and the criminals,
obtaining evidence for prosecution.

Law no. 202/2010 regarding some measures to accel erate the settlement of
process has not made changes in the Law no 656/2002 oremptiag and

1 According to article 23 of Law no. 656/2002 onygeting and sanctioning money laundering and
to establish measures to prevent and combat temdiinancing through money laundering means:
"(1) Represents the offense of money launderingsaiatl be punished with imprisonment from 3 to
12 years: a) the exchange or transfer of asdetewing that come from committing crime in order

to conceal or disguise thdicit origin of such assets or in order to help the person whoreitted

the crime from where the assets come, to evade qrise, trial and execution of the sentence; b)
the concealment or disguise the true nature of dhigin, location, disposition, movement or
ownership or rights over their property, knowing ttfa¢ goods come from committing crimes; c) the
acquisition, possession or use of propektypwing that they come from committing crimes.”

2 |nvestigative activities conducted by the polige:agathering evidence on the existence of the
offense, of the offender and the incomes comingnftbe criminal activities. Also, the police can
seize the means (property used in committing aeitine goods covered by the offense and any
other evidence. The police may propose (to prosectemporary sequestration measure of goods
which can be confiscated.
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sanctioning money laundering and has not estaldisheasures to prevent
and combat terrorism financing, in order to alldwe authorities of criminal
investigation to receive complaints from the Na#b®ffice for Preventing
and Combating Money Laundering when it is foundt ttheere are solid
indications of money laundering. (Udroiu, 2010, p#-25}

Special investigative measures, namdhge access and surveillance of
telecommunications or computer systems, the controlled delivery of the
money and use of undercover investigators used for money laundering are
particularly useful for providing information onehmoney trail, origin and
destination of the illicit transfer and change obgeeds of crime. Also, by
using these tactics to investigate, there are oétdata and information
that lead to the identification of the compositiatructure, resources and
activities of organized crime.

A new legislation on safety measures is the adoptibthe Law Draft to
supplement the Criminal Code and Law no. 286 / 260%he Criminal
Code by which it is inserteithe safety measure of extended confiscation.
By adopting this law there are transposed into Rvamalegislation the
depositions on the confiscation provisions of thedpean Union for money
laundering, the Framework Decision no. 2005 / 242/bn confiscating
property, instruments and property derived frommamal offenseg. This
Decision provides for the extension of confiscafomgrogatives in the case
of money laundering and the various forms of tckifig (smuggling,
human trafficking, currency, drugs), in order teilisate the confiscation
measure for alternative situations. The confiscati@asure is provided also
in cases where it is established that the property value is disproportionate

to the illicit income of the convicted person, and a national court, based
on specific facts, it is fully convinced that the property in question came
from a criminal activity of the convicted person®. Under the draft of the
new law the extended confiscation operate in tlse e@here the person is
convicted of an offense for which the law provides imprisonment of
more than 5 years and it is likely to procure aenat benefit, the court
being able to order the confiscation of other asbesides the ones referred
to in article 118, if the following conditions afelfilled: a) the assets
acquired by the person convicted to a period & figars before and, if it is

! Available at www.inm-lex.ro.

2 Framework Decision no. 2005 / 212 / JHA of 24 Bely 2005 of European Council, published in
J.O.L 68 of 15.03.2005.

3 Article 3, line 2, letter. c¢) of Framework Decigioo. 2005 / 212 / JHA.
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the case, by the time the offense was committedréethe date of the
criminal action, clearly exceeding the revenuesaioled illicitly; b) the

court is convinced that these goods come from iieivof the kind that
drew the condemnation.

Chapter VI of the thesis, entitleoney laundering in the laws of various
European countries, represent the area of analysis of the pecukarif the
European countries’ laws, in relation to money tenng, in order to
analyze similarities and differences and the degfdemogeneity between
the national systems of preventing and combatinghapolaundering
implemented in these countries in order to highlidtiferent legislative
solutions and judicial practice recorded in varistiglied countries.

The differences in national legislation are outlifeom the veryreason of
incriminating money laundering offens€éhus, while France incriminated
money laundering, being concerned with the ineifeatesults from control
policy of illicit trafficking of narcotics, whichessentially gets down to
punishing the petty, street traffickers withoutrigeable to reach those who
obtained significant profits from this kind of tfiaking. Switzerland
adopted a legislation on money laundering and egguis on criminal
organizations, not because the country had beesctaff by domestic
violence but, rather, because it abused of itsnfird centers and bank
secrecy rules to hide the assets of criminal groapd Italy adopted the
anti-laundering legislation particularly to countée criminal activities of
mafia-type groups (Guillermo, 2007, p. 22).

Although we are in the presence of a variety ofrdébns of this crime, we
see a series of common characteristics: First,offense is aprocess, a
complex of operations involving a multitude of a&ttes in order to achieve
the aims of the perpetrator. Secondly, filmancial object of the offense, no
matter the name is given in the definitions of goadoney, income, profit,
assets, etc. it comes from an offense, andithio& origin (so there must be
a predicate offensefrom where the good of money laundering is
originating). Also, in most considered definitions,is always stated the
purpose of financial criminal, namelythe concealment or disguising the
illicit origin of the goods and their integratiom ithe legal economic and
financial circuit

Most analyzed states by this study have adoptedirtsguments and
strategies to cover abffenses that generate dirty money: in Romania

! http://apps.americanbar.org/rol/publications/roiaaiflicit_enrichment_report_07_07_rom.pdf.
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(article 23 of Law no. 656/2002 on preventing aadcsioning laundering
and to establish measures to prevent and comlatdimg terrorism acts),
as France (Article 324-1 of the Penal CodeBritain (Section 340 of the
Proceeds of Crime Act)reland (article 31 of the Criminal Justice Act of
2001) andSwitzerland predicate offenses covering all crimes that can
generate goods which are subject to money laurgle3pain (article 305 of
the Penal Code) anflustria (article 165 paragraph 1 of the Penal Code.)
limit the scope of predicate offenses only to thdlsat are considered
serious offenses for which imprisonment is set @igthan 3 yearS.taly
covers only those crimes committed intentionally pasdicate offenses.
Germany (article 261 of the Penal Code) and Portugal dlar68-A of the
Penal Code) expressly provide for offenses whosdymts can be washed.

Knowledge of the perpetrator that the goods subject to washing operations
come from an offense is an essential conditiorhefdubjective side of this
offense for most studied countries. In France, @fing to article 324-1, line

1 of the Criminal Code, the launderer of money nkasiw the illegal nature
of the provenance of the goods submitted to launggeiin the version
provided by article 324-1, line 1 of the Penal Caale if it commits the act
in the manner provided for in article 324-1 ling@pe aware that the goods
that have been placed, concealed or converted émmmedirect or indirect
proceeds of crimeSpain, by Law no. 5/ 2010 concerning the prevention
and combating money laundering provided also tbkless fault as a form
of guilt of the perpetrator.

On theactive subject of crime in comparative law there are states where
money laundering is a common law crime that candremitted by anyone
who may be without of the need for any special itypiaf the active subject.
On the other hand there are laws that limit thgpeaof money laundering
active subjects. The limitation of active subjectsitegory of money
laundering generally refers to the fact that thedprate offender can not be
also the offender of the money laundering offedseGer many, prior to
reform legislation on money laundering it was pdad that the assets of
illicit origin must come from an offense committegt another persohln
Italy, article 648 bis. and third provides money lauimdgeas a special form

1 Articles 301 and 308 of the Spanish Criminal Code.
2 Article 648 bis, Italian Criminal Code.
% In the current German Criminal Code, the article pfdvides the incrimination of the person who
hides the objects coming from one of the commitiets provided by law, that is all crimes and
certain misdemeanors, concealing the source oinojggpardizing the finding out, confiscation,
seizure of such asset.
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of offense concealment and the person who parteipan committing the

crime of money or assets previously recycled cabeatn active subject of
offenses covered by the two legal texts. (Antor887., pp. 40 - 50) Unlike
these states, there are laws, likeSpain and Switzerland, which do not

provide any limitation category of active subjects money laundering
offense, any person can be the perpetrators ok thames. British law
generally deals with money laundering offense, luiting its subject,

which is expressed by the low number of convictionhe UK .

Sanctioning system applied to money laundering has also significant
differences in the laws of the states covered im gtudy. Thus, while some
states apply harsh punishment in the case the mdaaydering is
committed by organized criminal groups or peopleniga advantage of their
functions as well as by those who commit the ac@sipation (Germany,
France, Italy), other states do not cover all camedated to high risk drugs
seizures as crime generators of dirty money, teagming certain sides of
organized crime outside the prosecution (Austria).

The safety measure fospecial confiscation in case of the money
laundering offense is required by all studied lafsme states, like Britain
and Switzerland have established, in addition ¢osfecial confiscation also
the extended confiscation, this measure proved its practical utility by
recovering some large sums of money and valueshwdaased a prejudice
to the state budgetJK provided the special confiscation procedure on
proceeds of crimeRfoceeds of Crime Act 2002n certain circumstances,
the court may use the presumption of the provenahdbe assets of the
convicted in committing an illicit activity, on aripr period of 6 years
(Hoffman, 2008, p. 115). I®wiss law, in case of a person prosecuted for
supporting or participating in a criminal organieat the court shall order
the confiscation of all assets belonging to thispe’

We conclude with a remark that although both armdtional and European
level there have been adopted guidelines for areaheylobal model of
preventing and combating money laundering, reaslatve instruments, if
states will implement them uniformly, without achieg an harmonization

1 According to article 72 of the Swiss Criminal Cottes criminal organization controls the assets of
its members, being established as a presumptidlegél character of the assets of members of such
organizations, the burden of the evidence of thatibrigin is distributed to the defense depantiye
the defendant having the possibility of demonsigagither that the goods are not under the coafrol
organized criminal organization or that they hawefll origin.
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of national laws, the criminals will continue tongdit from these legislative
differences.

The last part of our scientific endeavor outlineseaes ofconclusions and
proposals de lege ferenda, as follows:

1. We believe that the prohibition ofline gambling is not the best way to
prevent crimes that can penetrate in this indudiry.lege ferendawe
propose to maintain the provisions of Law no. 206 for approving
G.E.O. no. 77/2009 on the organization and opearatiogambling, which
allows the development of such activities in Roraamionditioned by the
approval of this activity. Of course, this law mum constantly adjusted
depending on consumer preferences and the sewifsged by the online
gambling operators.

2. In our view,tax havens can be defined as thptrisdiction that creates
intentionally its own legislation intended to faEte economic and
financial transactions undertaken by non-resideamdts territory, in order
to avoid taxation and the application of certailes of law or regulations
specific to other jurisdictions through a mechantbrat creates a legal wall
that the beneficiaries use for these transactions.

Analyzing the Romania's legislation we find thagréhis no definition or set
of criteria to determine the defining charactecstof tax havens, though in
practice, there were numerous cases of companitshdee) registered in
such jurisdictions involved often enough in monayrdering schemes or
criminal activities; they introduced their illegalcomes in the state of their
"headquarters” either through fictitious contradfs loan or by selling
intangible assets. Dege ferendawe propose, for a better integration in the
international system of combating the economic &ndncial crime to
establish an objective definition of tax havensoalsy the Romanian
legislator, a concept that is based on tax ratedegal system of
guaranteeing confidentiality of the financial antbeomic information on
the entities that can sustain economic and finhrapeerations by their
means.

3. One of the issues on which we insisted on thidysis the category of
politically exposed persons who pose a high risknohey laundering and
terrorism acts financing. Thus, according to Comityuregislation
(Recommendation no. 6 FATF and the provisions oé&ive 2005/60/EC),
reporting entities mustmplement additional measures of diligence in case
of transactions or business relationships with fcdily exposed persons
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who are resident in another Member State of theopean Union or
European Economic Area or in a third countAccording to article 21, line
1 of Law no. 656 / 2002, as amended and supplemhetite politically
exposed persons are individuals who work or have worked in pronmnhe
public functions, their immediate family membersdapersons publicly
known to be close associates of individuals exgrtimportant public
functions. The Romanian legislation, the statupaditically exposed person
requiring theappliance ofenhanced diligence measuyasop after reaching
a period of one year from the date on which heaxt&s occupy important
public function provided by article 2.

In our opinion, thalistinction between resident and non-resident politically
exposed persons, in terms of the high-risk monagdaring and terrorism
financing, should be eliminated We reason this view by sustaining that,
whether politically exposed person is residentairaf the state, it is subject
to the same pressures and corrupt inducementsirehément of these
categories, in terms of risk assessment shoultidedame. Secondly, we do
not consider that, by applying the enhanced dilgemeasures and to
customers - politically exposed persons that asedeats, the activity of
reporting entities would be more difficult, at leasterms of identifying the
politically exposed persons that are residentstdlhithe reporting entity's
reputation is also affected in case the transast@rbusiness relationships
are suspected of money laundering or terrorist ntivey which are
connected to a resident politically exposed personthe reputational risk
remains the same regardless of the residency dfcatly exposed person
involved in the transaction or business relatiopshin this respect, we
propose déege ferenddhe inclusion in the legal text on enhanced dilige
measures, article idetter ¢ of Law no. 656 / 2002, and of resident
politically exposed persons, as defined underlarfi.

4. Another aspect that we wanted to submit forudismon covershe period

to be considered by the reporting entities at dghimg the quality of the
politically exposed person and implicitly the implentation based on risk,
of additional diligence measuredhe international standards have not
imposed any time limit or period in which the clies considered to act as a
politically exposed person after the important pufflinction is no longer
occupied by him. We believe that in certain sitiagi it is no longer
necessary to set a deadline after which the custevoald not act as a
politically exposed person, such as the Heads ateSir Government. At
the same time, establishing indefinite period ftir persons considered
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politically exposed is not correct, given that mokthe times, the exercise
of official public office is short. In our opiniornn order to be effective the
establishment of the level of risk of money laumagror terrorism
financing, a person who has held important publasigoon, but not
exercised such function, it needs to be reportedhat level of each
professional entity a specialized body with respaliges in client situation
analysis, in order to determine regardless of thee telapsed since the
termination of that position, so far as these peauntinue to experience
increased risk of money laundering or terrorisnaficing. Delege ferenda
law, we propose in a future regulation, an increafsé year term provided
by article 2 line 6 to 5 years.

5. Also, given the conclusions of MONEYVAL expeds the sanctioning
regime applicable for Romania in case of breackilegmeasures to prevent
and combat money laundering, theng calling into doubt the effectiveness
of global sanctioning regime in this are@Moneyval, 2008, p. 198)we
consider that that the non-compliance of the okibiga referred to in article
4 of Law no 656/2002, to be provided as an offebgethe Romanian
legislator. In this respect, we proposelelge ferendaamending article 24
of Law no. 656 / 2002, with the following conteRailure to comply with
the obligations provided in article 4 and 18 is affense and it is
punishable with imprisonment for 2-7 years

6. According to the analysis of solutions giventhe legal practice in the
field of money laundering offense independentlyha existence of a prior
or simultaneous conviction for the predicate ofeenge found that case law
Is inconsistent in the interpretation of article &@3Law no. 656/2002, some
courts released the defendants for the offenseomiemnlaundering in cases
where they could not incriminate them for commdtmenerating crimes of
dirty money? In our view, given that Romania has ratified thergaw

Convention (2005), according to whielach party shall ensure that a prior
or simultaneous conviction for a predicate offersseot a prerequisite for a
conviction for moneyaundering, byconditioning the conviction for money
laundering of the existence of a conviction for tenerating offense of
dirty money; the authorities will be unable to against members of
organized crime groups whose assets of illicitiarigannot be confiscated
or taxed, unless there is a conviction for commifta predicate offense. In
this respect, in order to avoid the dilemmas oénptetation of the law and

! Available at http://iwww.coe.int
21.Cc.C.J., S. Pen., Dec. no. 5685 / 2005, WWW.SCJ.ro.
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to ensure a uniform interpretation in the judigiahctice of article 23 of
Law no. 656/2002, we suggest the replacement offfiease with criminal
activity in the phrase knowing that they come from offenses

7. On the measure @fccess and surveillanceof telecommunications or
computer systems, covered by Procedural Penal Code, in articte®f and

in article 57 of Law no. 161 / 19 April 2003 on semmeasures to ensure
transparency in exercising the public dignitiesplpu functions and in
business environment, the prevention and punishroérdorruption, the
Romanian legislator provides for theasoned authorization of the judge of
this measure at the request of the prosecutor vérftopms or supervises the
prosecution, under the law, if there are given datasolid clues for the
preparation or commission of an offense for whibtle fprosecution is
performedex officio, and the interception and the recordarg required to
establish the facts or that the identification ocation of the participants
cannot be achieved by other means or the investigavould be much
delayed.Regarding the duration of the authorization, itlishat exceed 30
days, with the possibility of being extended withh more than 4 months.
We propose deege ferendathat the term of 120 days to be extended t0180
days, following the example of the German law, Wwhmrovides in the
Criminal Procedure Code to Section 100d the dumatibthe permit of 30
days with the possibility of extension, and in c#se total duration of the
permit has exceeded six months, the Federal Sup@oug must rule on a
possible extension. This period should be sufficiéa ensure the
effectiveness of this measure.

8. In order to improve the special studied invedhige measures, the law
enforcement authorities charged with these measures be trained and
qualified to do so. We consider, de lege ferenbat at the level of our
legislation it should be expressly provided theursgment ofqualification
and perfectingof both the bodies applying the measure, as welihase
who coordinate and supervise the investigated airbg using these
measures. (Hoic& Dobrinoiu, 2008, pp. 329-335)

! We mention in this regard that in some countrigsrnany and France) the police units in order to
collect the necessary information proving such demgrime, they have access to all databases
under the supervision of the prosecutor. In Romahi access to bank data is only possible under a
court decision and is conditioned by the existasfceome evidence. By analyzing the payments and
bank transfers it is established the financial floithe offender and of other persons associatéd wi
him. Under these laws, the police, which investgathe money laundering acts are specialists in
financial and economic analysis and in informatics.
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9. Regarding theuration of the detention in cases of money launderve
consider the term set out in article 144 Proced@rahinal Codé of at least
24 hours is insufficient for prosecutors to prepalfenecessary documents
for starting the prosecution. We argue this viewploynting out that often
enough, in these cases there is an organized ogmoep involved in
complex money laundering scheme, which means metaimore people
who are not in the same locality, conducting haaesarches, collecting data
and deduction of the case to court, all actionghefinvestigation cannot be
achieved within 24 hours. Dege ferenda, we propose to increase the term
from 24 to 72 hours. We exemplify in this sense tegislation that
expressly provides in article 17 line 2 of the Gdnson as well as in article
520 of the Criminal Procedure Law, the maximum diib& of 72 hours.
For suspects in crimes of terrorism and other falds, the article 520 bis of
the Criminal Procedure Law of Spain provides a tlomaof 5 days
detention. (Savedra, 2010, p. 356)

10. Regarding the moment when the studied evidemeans can be used,
we propose déege ferenda, that the legislator regulates the possibility of
their application also during thereliminary acts of the prosecution
necessary to start the criminal investigation. By possibility of requesting
information of the reporting entities whose bankl anofessional secrecy is
not unperfected to the investigating bodies of orah prosecution in the
phase of prior acts for starting a prosecution stigation is conferred on
the effectiveness of investigative bodfed/e proposes de lege ferenda the
modification of these provisions in the sense ohaeing the unperfected
the banking and professional secrecy during thesglwd preliminary acts
necessary to start the prosecution investigation.

11. Regarding the terminology used in the curreat&ural Penal Code as
that used in the new Procedural Penal Camte the execution of special
confiscation measure, we consider, de lege feretit&, it should be

1 According to article 144 of Procedural Criminal Cafig#ention measure may take up to 24 hours.
2 For example, under the current regulation articld GEO no. 99/2006 on credit institutions and
capital adequacy published in the Official Monitar. 1027 to 1027. 12. 2006, the credit institutions
are obliged to provide information on the naturebafking secrecy, after starting the prosecution
investigation against a client, at the written resfuof the prosecutor or of the court or, where
appropriate, criminal investigation bodies, witle ttuthorization of the prosecutor.
3 According to article 574 of the new Procedural Gmimh Code, thesecurity measures of special
confiscation taken by court decision runs as foltoaysif the confiscatedhings are guarded by the
police or other institutions, the enforcement cosghds a copy of the judgment body to where they
are. After receiving a copy of the device, the ismated things are given or asserted under the
provisions of the law.
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replaced with the terminology of assets as laid mlow the legislation
relating to special confiscation measure contaimedarticle 118 of the
Criminal Code. The term of things was used beftw@nging article 118 of
the Criminal Codgby article I, section 42 of Law no. 278 / 2006atmend
and supplement the Criminal Code and for amendimd) supplementing
other laws. In support of this proposal, we empteashat the concept of
things and assets are not synonymous, althoughhésey common meaning
of the material objects of ownership right belomgio a natural person or
legal entity. Unlike things, assets have the abilit be appropriated, that is
to become material objects of ownership right, hgvan economic value.
(Hungarian, 2005)

12. De lege ferenda, we propose the Romanian legislator regulate the
possibility of unavailability of the suspected pars for committing money
laundering of assets which are subject to confiseaeven from the
preceding acts phase, because in this phase aidtanting the criminal
prosecution the money launderer may dispose oftsasgeother values
obtained illicitly which is the subject of safetyeasures that are applied
after starting the prosecution investigation.
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