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Abstract: The principle of proportionality indicated to, dteat the criminal codes should cont
specific maximumdor crime or category of crimes. As to the applieapenalty, should be ma
distinctive not only between types of crimes bgbabetween completed crimes and inchoate crit
Unfortunately, the principle of proportionality isot obvious in substanti international law.
Although the 1993 draft statute allowed for rightappeal against sentences where there was ok
disproportion between the crime and the sentenige.TFibunals’ Rules of Procedure and Evide
has been given additional directi on sentencing but The ICC Statute, does not provideige
penalties for specific crimes, despite the widegeanf offenses and forms of participation that
court is called upon to judc
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1. Introduction

The principle of proportionality creates balancetws®en the crime and i
punishment fo establishing criminal justi, instance of the nature of the homic
is altered from murder to manslaughter because thadmenwas committed by
person with reduced capacity not fully responsilite his or her actior
Proportionality between crime and punishment shoblel transferable t
international law for considerinco criminal justice. In particular categories
international crimes should be existed in a hidnattased on gravity of the crim
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Some support for such as hierarchy of internatienates is found, including the
core offense crimes against humanity, genocide wardcrimes the first is distinct
from, each other

But it is not clear, which one more serious thamther application of this
proposition is found in the opinion of judge McD&haand Vohrah in the
international criminal tribunal Yugoslavia appeathamber judgment in
Erdemovic, in the context of determining that tlecwsed of a crime against
humanity would result in a more straighten punishintkan would a guilty plea to
a war crime, the two judges advanced in a hieratzfised on moral gravity

However it should be noted that the concept ofelessimes has not received
universal acceptance.

In order to constituting oproportionality the degrees of punishment is specif
definite and clear (Havemalavran & Nicholls, 2003). It also requires the It

differentiate between the specific maximum punisht®eto different crimes.
Second reason for considering to principal of propnality is that an individual is
entitled to know the nature of the charges agdiimst

Finally, it would mean that the law of penaltieshl also distinguish between
different forms of participation in criminal condacsuch as omission, attempt,
aiding and abetting, and the applicable penaltyukshbe distinguished not only
between types of crimes but also between complederachoate crimes. The aim
of distinguished and codification of crime and miment is to make sure that a
defendant is sentenced to neither more nor lesswhat he deserves.

As well as, the sentence accorded to a crime shaildct the serious of the
offences. Thus It would clearly be wrong if murdearried a less serious sentence
than assault, but there are more complex argumestt whether one offence is
more or less serious than another. For examplegpianore or less serious than
hand cut off? It should be notice, proportionate not only to ttréme itself but
also to those sentence impose for similar offerrcesnilar cases. By doing so, the
unequal treatment of similar cases may be avdid&hahram, 2009)

2. Proportionality in the French and German Criminal Law

In the legal systems proportionality indicated tary ways. Proportionality in
French was determinate by 1810 Penal Code Frartc@eam 1994 Code classify
offences into three groups:

! Prosecutor Jean Kambanda in case No. ICTR 97-28#5%hamber |, judgment and sentence of 4
sept. 1998 — para no. 3.

2 |bidem para no.4.

3 Ibidem para 9b.

4 Available at: http://works.bepress.com/shahramatiian
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- “contraventions™ very petty offences punished only by fines (minmoad
offences, breach of bylaws, minor assaults, ndifemces etc.);

- “délits” : offences of greater importance subjected to esep of a maximum of
10 years Délitsinclude theft, manslaughter, indecent assault, dftences, fraud
and deception, drunken driving, serious uninteraitodily damages etc.;

- “crimes”: offences subjected to custodial sentences fromehbsyto a life term
(murder, rape, robbery, abduction).

The constitutional basis of German, the sentensingture can be drawn from the
notion of theRechtsstaatwhich can be translated with the term “rule ef.laThis
principle, which is laid down in Article 20 Grundgesetencompasses the
culpability-principle, under which the punishmenush be proportionate to the
individual guilt of the offender. Thus, section U6f the Criminal Code statghe
guilt of the perpetrator is the foundation for dwbéning punishmernt The
culpability-principle is a specific expression betproportionality principle, which
is a;zso a constitutional requirement of the “rufelaw.” (Streng, 2007, pp. 153-
172

In the German criminal law, research has shownttiesentence is usually based
on four factors: The circumstances of the offents damage caused, the
defendant’s prior convictions, and the defendabehavior in court. In recent

years, the bargaining position of the defendant lbexome probably the most
important factor in the determination of the senéim more serious cases. (Streng,
2007, pp. 153-172)

3. Proportionality in International Substantive Law

Unfortunately, the principle of proportionality isot obvious in substantive
international law. The penalty provision proposeg the International Law
Commission in its draft statute for an internatiocdminal court was nearly the
same to the penalty provisions of the ad hoc t@ICTY Article 24 and ICTR
Article 23), and relied upon the same general gaitas found in the sentencing
provisions of the ICC StatuteArticle 77 sets out the ICC’s powers regarding th
sanction of imprisonment. It gives the court tweealatives: judges must make
choice between imprisonment of not more than thieré and life imprisonment.
This structure indicated to the maximum sentenceldd the statutes of the IMT,

1 German Constitution.

2 Available at: http://www.germanlawjournal.com/pdifsl08No02/PDF_Vol_08_No_02_ 153-
172_Articles_Streng.pdf

3 See Report of the International Law Commission éoGeneral Assembly on the Work of Its Forty-
Sixth Session, U.N. GAOR Supp. (No. 10) at 60, UD€c. A/49/10(1994), reprinted in [1994] 2
Y.B. Int'l L. Comm.’s 287, U.N. Doc.

A/CN.4/SER.A/1994/Add.1 (providing that “[ijn impogirsentence, the Trial Chamber should take
into account such factors as the gravity of themerand the individual circumstances of the condicte
person.”).

* Proposals on the maximum years for a specific @rimprisonment ranged from twenty to forty.
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IMTFE, ICTR and ICTY, a person could be sentenaetbtty years or fifty years
or any other period of time.

The ICC Statute, however, does not provide prep@swlties for specific crimes,
despite the wide range of offenses and forms diggaation that the court is called
upon to judge. Thus, the sentencing scheme in IArii@ applies to all crimes
within the ICC jurisdiction.

By the way, determining a sentence within structjigges must take into account
two factors: “gravity of the crime” and “the indddal circumstances of the
convicted persort” “Gravity of the crime” appears as the key critariin two
places in the Statute of Rome. Under Article 7{{0) “gravity of the crime” is
relied on to determine the appropriateness of ilifi@risonment. At least, the
“gravity of the crime” must be highest in ordefjustify life imprisonment. So Life
imprisonment should only be imposed “when justifledthe extreme gravity of
the crime and the individual circumstances of tbevected person.” Both criteria
must be met before an individual can be sentenzéifiet presentment. As result,
proportionality in tribunal’s statute is unspecifiamd The Trial Chambers keep
broad sentencing discretion. Although the Tribun&8listutes exclude the death
penalty as allowable sanctiémut the range of potential terms of imprisonment i
in remarkable manner, wide. The Rules of ProceduteEvidence provide that “a
convicted person may be sentenced to imprisonneerat ferm up to and including
the remainder of the convicted person’s litdtf theory, then, sentences can range
from one day to life imprisonment for any crime pwehich the Tribunals have
jurisdiction. The ICTY and the ICTR statues contaantencing provisions
providing that the penalty imposed by the trial obar shall be limited to
imprisonment.

The 1993 draft statute allowed for right of appaghinst sentences where there
was obvious disproportion between the crime andsémgtence. The Tribunals’
Rules of Procedure and Evidence has been giventi@udi directives on
sentencing

In the Rule 101 of the ICTY for governing penaltstates:

(A) A convicted person may be sentenced to imprizamt for a term up to and
including the remainder of his life.

(B) In determining the sentence, the Trial Chamdéleall take into account the
factors mentioned in Article 24, paragraph 2 of $tatute, as well as such factors
as: (i) any aggravating circumstances; (ii) anyigating circumstances including
the substantial cooperation with the Prosecutothieyconvicted person before or

L|CC Statute art. 78 (1).

2 |CTR Statute, art. 23 (1); ICTY Statute, art. 24 @de alsgMorris & Scharf, 1995).

3 ICTY RPE, R. 101(A), U.N. Doc. IT/32/Rev/39 (Sept. 2D06);see alsdnt’| Crim. Tribunal for
Rwanda Rules of Procedure & Evidence, Rule 101(A) (NOy 2006) [hereinafter ICTR RPE].

4 The Security Council found it conflictingith human rights.
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after conviction; (iii) the general practice regaglprison sentences in the courts
of the former Yugoslavia; (iv) the extent to whiahy penalty imposed by a court
of any State on the convicted person for the sarhdas already been served, as
referred to in Article 10(3) of the Statute.

(C) Credit shall be given to the convicted personthe period, if any, during
which the convicted person was detained in cusfmhding his surrender to the
Tribunal or pending trial or appeal.

4. Criteria of Proportionality

Criteria of proportionality depended on aim of dnal law as well as therefore
whether punishment is meant to deter offenders,higber sentence should be
imposed for those crimes that are more a thretitetinternational community.

In according to article 10 (3) of international gention on civil and political
rights states that the penitentiary system shatipse treatment of prisoners the
essential aim of which be their reformation andaaetribution. Also in the trail
chamber Arusha, noted that retribution and detegeare the main principle in
sentencing for international criminal ldwThe international criminal law
recognized principle of punishment —deterrence r@tidbution that are originally
derived from criminal law and criminal tribunal leaeonformed these objectives
as well ag

4.1. Grave Offence

The gravity of the offence deserved special aientthe gravity of the offense
includes two elements, the magnitude of the harased by the offender and the
offender’s capability with respect to that harm.e$é elements caution different
interpretation in criminal tribunal. For solvingighdifficult, the grave offfence
should be codified and fit punishment or constityita judicial institution with
authoring making law for making uniform betweerfetiénce sentencé.

However, in order to obtain a uniform approachha imposition of penalties in
different cases, The evaluation of the gravityhef 6ffence should be completed by
a more general analyses placing a grave offenae antvider form, where it's

! Prosecuter V. Stevan Todorvic, case No IT _95%, Bentencing Judgment 31 July 2001.

2 prosecutor V. Tadic, supra note 75, para. 61.

% However, international tribunals regarding theaspt of gravity of the offence and the issue of the
comparative seriousness of crimes. First of alh@nIMI judgment exist the legal distinction betwee
different crimes and the law relating to war cringsl crimes against humanity. The study of the
grave offence may be approach from two angles,noae be termed gravity ipersonamsubjective
gravity or gravityin concreto In this connection, the ICTY chamber in the Aleksld case, has
noted that the gravity of on offence is the restitircumstance of the case and degree of the adcus
participation in the crime.
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gravity can be assessed in relation to that ofraiffence Like that In the common

law countries of the concept of gravity of the offe is widely adopted and is used
often under the label seriousness of the offenceth® benchmark for offence

scale prepared by interpreters or sentencing cosmonisso international law is

close with this approach. In some countries betortye civil law tradition such as

the criminal code in order to help judges to ast#esappropriate penalties.

Grave offencein thetribunal jurisprudence

The idea that there is a hierarchy of crimes ierimitional humanity law has been
the subject of debate since the ICTY hand downfiitst sentence Drazen
Erdemovic was the first defendant to be sentengedither tribunal. He pleaded
guilty to murder as a crime against humanity and wentenced to ten years in
prison but the appeal chamber argued that, sincenge against humanity is a
more serious charge than a war crime and thusedarai heavier penalty,
Erdemovic would not have pleaded guilty to a criggainst humanity and he
understood the difference between the two offededge express disagreement on
this point. Consequently, Erdemovic pleaded gudtynurder as a violation of the
laws or customs of war and the trail chamber reskhtm to five years in prison
and the second defendant ICTY was declared thasesriagainst humanity should
attract a higher sentence than war crimes.

But there is confront about hierarchy between csinre tribunal jurisprudence
because of an ICTY trail chamber convicted a tdeéendant ‘Anto Furundzija, of
one count of rape and one count of torture, botlviaktions of the laws or
customs of wat. The trial chamber sentenced Furundzija to ten syear
imprisonment. He appealed against his sentenceitthaas overly harsh. The
appeals chamber rejected his appeal and affirnwedidtision that there is no
inherent difference in gravity between a crime agahumanity and a war crime
again, one judge dissented on this point. Subséd@ary trial chambers have
foIIowetzj the holding of the appeals chamber andehayected the hierarchy of
crimes.

By contrast, the ICTR has frequently referred toagéde as the crime of crimes it
has also stated that war crimes are consideregdsarlerimes than genocide or
crimes against humanity

According to the trial chamber, there were no dsuhat violations of article 3
common to the 1949 Geneva conventions were |legsusesffence than genocide
or crimes against humanity at the same time, ithkdinamber observed that it was
more difficult to rank genocide and crimes againstnanity in items of their

! Prosecutor Jean Kambanda case No. ICTR 97-23-Fhaihber |, judgment and sentence of 4 sept.
1998 — para no 3.

2 |bidempara no 4.

3 Ibidempara 9b.
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respective gravity. Furthermore, until recentlyerth was no clear jurisprudence
relating to lesser included offenses in Internald@riminal Law.

4.2. Victim interest

The recent call for more respect for the victimigerests, rights, and perspective
within the criminal justice system is sympathetictihe victims. There really is a
consensus that crime victims should occupy an itapbrole in the administration
of criminal law, and then we are faced with an anmmconsistency between this
view and the absence of the victim in traditionahal theory. (Coughlin, 1998)

Joel Fienberg suggests focusing on the victim's lok opportunity or range of
choices. Professor Shworth state: the retributne®ty is based on the concept of
proportionality. That punishment system shall bielgd by such a theory.

4.3. Circumstances

The element of circumstance has grave place tordite fair practice of the ICTY

and ICTR. Thus the means employed to execute tihmecthe degree of

participation of the convicted person, the degreetent, time and location and
age, education, social and economic condition efdbnvicted person, but some
criteria of the above are uncertain in tribunatigtzs.

Gravity Circumstance. The circumstance factors developed by the ICTY and
ICTR in the jurisprudence include scale of the esirthe length of time during
which it continued, the age, number and sufferifighe victim, the nature of
perpetrators involvement, premeditation and disicré@tory intent, abuse of power
and position as a superfo€riminal participation, in determining a sentefceY

and ICTR have mentioned in three most direct foohparticipation, planning,
ordering, instigating as possible aggravating cirstance in the case of a highly
placed accuséd

Mitigating Circumstance. The only mitigating circumstance expressed in the
ICTY and ICTR RPE is substantial cooperation wite prosecution before or after
conviction. Extent of a guilty plea should be aigaiting factor and expression of
remorse, voluntary surrender, assistance to detaner victims and personal
circumstance such as good character age comportimeashétention and family
circumstance and poor health the role of the actusay have an impact on the
penalty.

1 Unpublished manuscript, on file with the Buffalo Gimal Law Review.
2 Cetebictic judgment para 1268 and Jelsic judgnparg 132.
3 Kambanda judgment, para. 44.
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5. Difficulties of the Proportionality
5.1. Legal System

Historical events indicate that legal system de@pr@priate to these convention
into their domestic legislation and enforce intéioraal crime in accordance with
their domestic law also they have challenge forehaining of penalties some
country favor of abolishes of death penalty, sdvepantries also expressed their
reservation about sentence of life imprisonmenicivithey said were also a form
of cruel, inhuman and degrading punishment and stst@nic country argue

imposing death penalty so the legal system no tmifa the capital sentence.

Therefore some international criminal tribunal haweluded in their charter or
statute a provision of penalties, through nevespecific terms enough to satisfy a
positivist legal interpretation of the requirementla poena sine legeThen the
respective charter and statute of the internaticriedinal tribunal delegate to the
judge to determination of penalties as well assésetencing. And the statute of
Rome also do not refer to any limitation on peraltitnd complimentary in the ICC
have been admitted to state for determining purngsttim

5.2. Nature of International Crimes

The complex nature of international criminal casesjtences often must respond
to multiple crimes committed over an extended tiam involving numerous
victims. In the vast majority of cases, the Tridtathbers have dealt with this
complexity by imposing a single, global sentenceoampassing all the convictions
rather than sentencing the defendant separateBafdr individual crimé.

The principle of uniformity and proportionality, dely accepted for sentencing in
domestic jurisdictions (Frase, 2001, pp. 259-26i), arguably even more
compelling in the international criminal law contexnternational criminal
tribunals operate in an ethnically charged conteften trying defendants from all
sides of a conflict.Unlike most domestic trials, international crinit@als attract
global attention and speak to multiple audiences:omly the victims, victors and
defeated.

! Statute of ICTY art. 24.

2 See prosecutor V. Ruggiu, case No ICTR-97-32-igiineint and sentence (june 2000).

3 See, e.g., Prosecutor V. Blagojevich & Jokic, CaseIN-02-60-T, Judgment, X. Disposition (Jan
17, 2005) (sentencing Blagojevich to a single sar@esf eighteen years for complicity to commit
genocide, the crimes against humanity of murderssgoeition, and inhumane acts, and the war crime
of murder).

4 See Office of the High Representative BiH Media RoundupulyJd 4, 2006),
http://www.ohr.int/ohrdept/presso/bh-media-rep/rwps/default.asp?content_id_37592 (last visited
Jan. 14, 2008) (summarizing the strong reactior&eio and Bosnian Serb media to the ICTY’s two-
year sentence for Bosnian Muslim defendant Nasec, Qulling the sentence “shameful” and
accusing the ICTY of employing double standards thaseethnicity).
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6. Consistency in Proportionality

The Trial Chambers, then, have remarkably widerdigm to fix the sentence for
each individual. The Ad Hoc Tribunals embrace thiscretion repeatedly
emphasizing the central importance of individualisentence5At the same time,
the Appeals Chamber has acknowledged that the ffalbulegitimacy depends on
consistency in punishment: Ptblic confidence in the integrity of the
administration of criminal justice (whether intetiaal or domestic) is a matter
of abiding importance to the survival of the ingiibns which are responsible for
that administration. One of the fundamental elemdnt any rational and fair
system of criminal justice is consistency in pumight. This is an important
reflection of the notion of equal justice. The eigewe of many domestic
jurisdictions over the years has been that suchipwonfidence may be eroded if
these institutions give an appearance of injuste permitting substantial
inconsistencies in the punishment of differentoiées, where the circumstances of
the different offences and of the offenders beungjghed are sufficiently similar
that th(; punishments imposed would, in justicegXygected to be also generally
similar.””

The ICTY Trial Chamber separately convicted twohhignking Bosnian Croat
officials, Generals Tihomir Blaskic and Dario Kardifor crimes in the Lasva
Valley region of Bosnia (Shahram, 2004, p. 321).thBoonvictions covered
“substantially similar conduct” including the crimes against humanity of
persecution, murder and inhumane &dBespite the similarities in the cases, the
Trial Chambers sentenced Blaskic to forty-five gediut Kordic to only twenty-
five years

! See, e.g., Prosecutor v. Babic, Case No. IT-03-72u8igment on Sentencing Appeal, 17 (July 18,
2005) (“Trial Chambers are vested with broad diggnein determining an appropriate sentence, due
to their obligation to individualise the penaltiesfit the circumstances of the accused and theitgra

of the crime.”).

2 prosecutor v. Delalic, Mucic, Delic & Landz@¢lebici Il), Case No. IT-96-21-A, Judgment, I 756
(Feb. 20, 2001)see alsdProsecutor v. Jelisic, Case No. IT-95-10-A, Judgm®ré6 (July 5, 2001)
(“The Appeals Chamber agrees that a sentence simotilde capricious or excessive, and that, in
principle, it may be thought to be capricious ocessive if it is out of reasonable proportion wath
line of sentences passed in similar circumstanmethé same offences. Where there is such disparity
the Appeals Chamber may infer that there was distleghithe standard criteria by which sentence
should be assessed, as prescribed by the Statlisetiout in the Rules.”); Allison Marston Danner,
Constructing a Hierarchy of Crimes in Internationali@mal Law Sentencindg7 VA. L. REV. 415,
440-42 (2001) (noting the Appeals Chamber’s recamninh theCelebici llcase of the importance of
consistent sentencing practices).

3 Prosecutor v. Kordic & Cerkez, Case No. IT-95-14/234dgment, § 1058 (Dec. 17, 2004).

4 Ibidemat X! disposition.

® Ibidem.
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6.1. Role of Appeals Chamber

The role of appeal camber for uniform sentencescasnmon in domestic

jurisdiction but the Ad Hoc Tribunals are not lidemestic systems. By their very
nature, they must blend different legal systems firlsetime the appeal Chamber
had to consider whether to exercise review oveteseimg, it based its affirmative
decision in part on appellate review of sentenoeseveral domestic systems;

The question then arises whether the Appeals Chashioeild review the sentence.
Appellate review of sentencing is available in thejor legal systems but it is
usually exercised sparingly. For example, the Newt!s Wales Court of Criminal
Appeal in Australia has stated that “an appellatercwill only interfere if it is
demonstrated that the sentencing judge fell inteerra error of fact or law. Such
error may appear in the reasons given by the sentprjudge, or the sentence
itself may be manifestly excessive or inadequatd, thus disclose error.” In civil
legal systems such as Germany and lItaly the relétaminal Codes set out what
factors a judge must take into consideration indsipg a sentence. The appellate
courts may interfere with the discretion of the émwourt if its considerations went
outside these factors or if it breached a presdrib@mimum or maximum limit on
sentence. So, for making uniform sentence in iat&wnal criminal law, should be
constituted judicial institution for law making tha create obligation for lower
court.

6.2. Congtitutionality of Proportionality

Constitutionality proportionality is means that ratly the individual crimes are
laid down in the Criminal Code, but also the gehgranciples concerning
sentencing are contained there in proportionaliye as most domestic law must
be codification for consistency in sentence so sdormaestic criminal cod should
be set up precise e and detail range of sentemgitign and each offence should
be companied by the applicable penalty, includiefgnrences to maximum and
minim term. So codification would make limitatioorfdetermining the appropriate
sentence, by the judge that provide differenceeseet for same case.

But none of the international conventions that fednthe bases of the crimes
within the Tribunals’ jurisdictions, however, inde sentencing provisions, and
customary law does not set down specific penaftesiolations of international
humanitarian law.

In England and Wales in recent decades the sentgpcocess has been reformed
with the aim of reducing disparities, promoting sistency, and reassuring the
public about the purpose of sentencing. In Engkamdi Wales as common law the
general sentencing framework is determined by thgimum sentences set out in
statutes, a few mandatory sentences (such asnffeisonment for murder), and
statutory criteria such as those related to theofigeistody. A major influence on
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judges in the Crown Court are the decisions madehbyCourt of Appeal and
particularly the Court of Appeal Sentencing GuidelCases.

In the German, the relationship between t he laggist and the persons who are
responsible for sentencing in practice—the publ@spcutor and the trial courts—
is structured by provisions on sentencing. Thesbiastonstituted by the authorized
sentences on which the penal codes have individdiations for each offense.

7. The Role of Judge in Determining of Proportionality

However Article 23 of statute of Rome, limits therrh and imposing of the
punishment to those penalties were enumerateceitidtute, it cannot be said that
it likewise limits the factors, especially aggramgtcircumstances, that judges may
rely on to increase the severity of a sentence.it@idses limitation imprisonment
up to 30 years for accused.

Its effectiveness to limit judicial discretion thet factors enumerated in the Rome
Statute or the ICC RPE is weakened by open-endwgliage in other articles and
rules. For example, Article 78 instructs judgestaixe into account such factors a
thegravity of the crime and the individual circumstasof the convicted persor.”
As well as article 145 RPE, contains a non-exheedist of aggravating factofs.
Thus, in determining a sentence, judges may take iaccount “other
circumstances” not found in the Statute or ICC RPEor to the adoption of Rule
145, the potential scope of Article 23 was a maifanterpretation for the judges.
The threshold issue would have been whether thgubage “in accordance with
this Statute” requires that the factors impacting $entence be enumerated in the
Statute or the RPE, or whether it is permissibtetie Statute or ICC RPE to allow
consideration of factors not enumerated.

Even in the civil law still significant room for ¢ige for determining sentence, for
instance It should be pointed out that the Fremthical system still relies on the
investigation system with an instructing juddle juge d’instruction”)whenever a
major crime is committed (murder, for example).

All cases of crimes and majddélits” are brought by the public prosecutor’s
office to the instructing judge prior to the colmtarings. Seven percent of all
criminal cases are processed by instructing jufiges.

The new penal code of 1994 reiterates the prin@plstrict interpretation. More
power is also given to the judge in correctionatenaThe incorporation of the
individualization of the penaltjis concept as it gives much more discretionary

L|CC Statute,, art. 78(1)

2 |nternational Criminal Court Rules of Procedure Enitlence, ICC-ASP/1/3, Rule145(2)(b)(vi).
% Ibidem.

* Ibidem.

® Code de Procedure Criminelle.
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powers to the judge. Gives the judge the posgiliititchoose among the existing
pre-defined penalties, which one is the most appatg and efficient. Hoverer

extenuating circumstances increase the discretiommwer of judges but

extenuating circumstance are taken out of thé.law

In the German, Statutory penalty ranges tend tofairly broad, thus allowing
significant room f or judicial sentencing discretioBut Mandatory sentencing
guidelines would contradict this self-conceptiontlvd judges and under sec. 6 of
the International Criminal Law Code also pointsthe@ necessity to open up a
leeway for the judges in determining the punishment

8. Conclusion

There is no consensus about grave crime in ICLbawvea mention the ICTY’s

rejection of the hierarchy of crimes has seriouglications for the fairness of
sentencing standards in international criminal the ICTY and the ICTR have
taken different position on the question and thdical difference between the
sentencing methodologies used by the two tributedsons the coherency of
international justice and provide conflicting prdeat for the ICC. The provision
deals with international criminal law no specifierfalties and how they is to be
determined as well as they don't identify critefist aggravating and mitigating
factor. So grave offence as criteria of proportliiypaProviding that differentiate

interpretation in criminal tribunal for avoiding asssible as it should be codified
grave criminal law and fit punishment or shouldcbastituent a judicial institution

authoring making law for making uniform betweerfeliénce sentence.

9. References

Haveman, Roelof (2003)The Principle of Legalityin Supernational Criminal Law: a System sui
generis39, 40.

Shahram, Dana (2009). Beyond Retroactivity to Redlizlastice: A Theory on the Principle of
Legality in International, Criminal Law SentencingThe Journal of Criminal Law & Criminology
vol. 99, no. 4.

Streng,Franz(2007). Sentencing in Germany: Basic Questions awl DevelopmentsGerman Law
Journal Vol. 08, no. 02, pp. 153-172.

Coughlin, Anne M. (Sept. 11, 199&uilty Victims(unpublished manuscript, on file with the Buffalo
Criminal Law Review).

Frase, Richard S. (2001). Comparative Perspectivé&eatencing Policy and ResearctSientencing
And Sanctions in Western Countri¢slichael Tonry & Richard Frase, edits). Oxford UriRress

Shahram, Dana (2004). Revisiting the Blaskic SenteSmme Reflections on the Sentencing
Jurisprudence of the ICTY imternational Criminal Law Reviewol. 4, no. 3, pp. 321-348.

1 Nouveau Code Pénal, art. 132-24.

16



