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Abstract: As a member of the European Union and of otheroredi and world organizatiot
responsible for global environmental protection, Raia has adopted internally a set of meas
aimed at protecting the environment. In this paper conducted a general iew of the
developments of the way of legal defense of thetiimygortant environmental values at internatic
and national level, with an emphasis on interngbleules. We also examined briefly the ci
administrative, and criminal liability of invidual and legal entity that violates the curr
environmental laws. Our research regards the meamghich there are protected by the rules of
the main values of the environment, by examinatiod critical remarks. The results of the rese.
presated at the conclusions, highlight the need to loaire the national legislation with t
European one and the need to amend and suppleheeNietv Criminal Code with a special chay
covering major environmental offenses. The studysisful for those ho carry out their activity il
this domain, especially professors and studentiseofaw faculty
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1. Introduction

There have been in Romania since the™@éntury concerns on environmental
protection, including statutes adopted by the lardthat time, such as the laws of
Stephen the Greagtefan cel Mare - forest reserve law — a forbiddiexcgy a place
where no one was allowed to hunt, to pasture ¢atilésh or to hay, mow without
the owner’s will. Subsequently there were reporets of Vlad Vintié's reign
from 1533 andStefan Tomga of 1621 governing also the legal position of
reservations (Negru, 2008, p. 18). Over time, there was an increadegislators'
concerns of ensuring a healthy environment, thet faw to protect the natural
monuments appeared quite late, namely in 1930athdeing completed in 1932.
(Negru, 2008, p. 20)

Worldwide, in the last years due to global indatdevelopment and the risks of
becoming more and more environmental damage, trst fneasures were
established by two regional organizations (CouottEEurope and the Organization
of African Unity) and then the United Nations orgaation.

The specialized literature points out that in thdye1968 the “Council of Europe
adopted the first two texts as proclaimed by armrivdtional organization of
environmental protectionthe Declaration on the fight against air pollution (8
March 1968, Resolution no (68) 4 of the Committee of Ministers) and theEuropean
Charter of Water (proclaimed on May 6, 1968). That same year, tgamization in
Strasbourg adopted also the first of European enmiental treaties, namely the
European Agreement on the limitation of the use of detergents in washing and
cleaning products, signed on 16 September 1968”. (2008, p. 15)

In the same year, on #%eptember, the Heads of State and Government Membe
of the Organization of African Unity “have signée African Convention on the
preservation of nature and natural resources (which succeeded the London
Convention of 1933, occurred mainly between themiaing countries and it was
completely amended by the convention on the sanigecuin 2003). The
document is distinguished by its global featuréemeng to the preservation and
use of land, water, flora and fauna resourcesyalist all environmental factors”
(Dutu, 2008, p. 15). At global level, the first UBbnference on Environment was
held in Stockholm from 5 to 16 June, 1972.

Regarding the concrete results of this confereimceyr doctrine it was considered
that it was “approved a large number of texts, uditlg a general statement,
adopted by acclamations, 109 recommendations that amAction Plan and a
resolution on institutional and financial provisstonecommended by the World
Organization.” (Dyu, 2008, p. 17)

The most important adopted document is withoutwbttheDeclaration of United
Nations Conference on Environment (Stockholm Declaration), a document which
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states in its preamble seven points and 26 germiatiples. Subsequently,

according to the industrial development, at gloleakl, the UN organized two

more conferences that is in Rio de Janeiro, Jur® 1&nhd in Johannesburg,
September 2002 and at regional level there werptadaumerous documents, at
EU level there was even a decision by which thdérenment is protected through

criminal law.

In our current legislation, the environment is defl as a set of conditions and
natural elements of the Earth, being included thenater, soil, subsoil, landscape
features, all atmospheric layers, all organic amokrganic materials and living

things, natural interaction systems, including tteams listed above, including

some material and spiritual values, quality of éfed conditions that may affect the
welfare, and human health.

2. The Environment Protection, a Public Interest Objective

The protection of fundamental rights of legal oygibal individuals represents an
obligation of the state, which is reflected in gpeclegal rules, structured in
relation to their importance.

One of the most important rights guaranteed antepred by the State is entitled
the right to a healthy environment which is provided in the Constitution as well.
According to constitutional provisions, the stag¢eagnizes everyone’s right to a
healthy and ecologically balanced environment, evhproviding the legal
framework for exercising this rightMeanwhile, on the country’s territory, the
duty to protect and improve the environment belotm$oth natural and legal
persons.

In the context of current legal regulations, inéhgdthe constitutional ones, in the
specialized literature it has been argued thatrigjig to a healthy environment
“means both the fulfillment of obligations relatirig environmental protection.
Therefore, the states have a general obligatidak® the legal, administrative and
other measures necessary to ensure the right to a healthy enviemh. These
measures should aim at preventing the environmelegiadation, establishing the
necessary remedies for environmental degradationregulation of sustainable
use of resources. To these obligations of the g&tateuld be added also a series of
specialprocedural guarantees that provides also a procedural dimension. (Anghel
2010, p. 9-10)

Referring further to the right, the quoted authuows that “there can be identified
an individual dimension, involving the right and obligation of each indiual to
prevent pollution, to cease any activity that caysalution and repair the damage

1 The Romanian Constitution, article 35 paragraptati) (2).
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caused by this pollution, andacallective dimension, involving the obligation of
states to cooperate in preventing and combatinmitol, in order to protect the
environment”. (Anghel, 2010, p. 10)

According to the provisions of the framework fathe environmental protection is
an objective of major public interest, a situatiorwhich the legal rules governing
this area have a particular priority in relationditer similar rules that refer to
other social areas.

Based on these provisions, without having providedified judicial practice, the
courts in the country, have adopted a series ofgsithat have given priority to the
public interest represented by the environmeniatiegtion in relation to territorial-
administrative units’ interests.

Thus, in applying these rules, the High Court ob<adion and Justice held that
“being clearly established that the land in quesi® part of the national forest
fund and it was administered continuously by NFA&Remsilva, the first court

concluded correctly that the contested Governmestistbn was adopted in
violation of these laws and “disregarded the irderef the environment that
prevails in relation to the territorial-adminisike unit consisting of an alleged
campus building (sub. recognitiorf).”

Similarly, another court “having compared betweebljg interest, represented by
environmental protection and administration inteyethe court gave priority to
environmental protection. The coueld that “the technical expertise confirms the
land ownership, continuous and uninterrupted, te forest fund, the public
property of the state under the form of forest ngemaent plans, the transmission
of land in the administration of the Ministry of fitamal Defense, by Order no.
92/1957, had no temporary feature administratioterms of administrating the
agricultural real estate, which remains still ie ttare of the applicant.”

However, it was also note(l...) that the forest in this case has the special
protective function, according to Moreni Forestry records, and itodedtation, in
order to build a campus is not beneficial, accaydim article 54 of Forest Cotle
the reduction of publicly owned forest area is jisdbd.” (Anghel, 2010, p. 11)

Thus, by observing the current legal provisions olhistipulate that the
environmental protection is an objective of publiterest, we find that the

! Government Emergency Ordinance no. 195/2005 oir@maental protection, published in the
Official Monitor, Part I, no. 586 of 6 July 2006t.al.

2 High Court of Cassation and Justice, Departmentdsfisistrative and Fiscal Decision no 4431 of
2 December 2008, published on www.scj.ro.

3 Ploiesti Court of Appeal - Commercial Section, Adisirative and Tax, Civil Sentence no. 62 of
March 4, 2008, unpublished.

4 Law no. 26/1996 on Forest Code was repealed by haw46/2008, published in the Official

Monitor, Part |, no. 238 of 27 March 2008.
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decisions of courts of different degrees merelytgubthe environment and local
community members right to a healthy environment.

3. Legal Liability in Environmental Law

Environmental Protection and the most important@slcannot be achieved except
through domain-specific rules of law.

The importance of the environment caused, includiggconstitutional legislator,
the adoption of provisions on the right of indivadisl to ensure a healthy and
ecologically balanced environmeht.

In the legal specialized literature it was sustditieat “the development of the
concept of public order allowed the integratiorceftain aspects of environmental
safety, health and sanitation and by this the s=ioe of noise, pollution

prevention of all kinds, etc. The Law no. 137/1988d the Government
Emergency Ordinance no. 195/2005 have declaregribtection of environment

as being an objective of major public interest.uld 2007, p. 511)

In this context we find that currently the enviroemhis protected by rules of civil,
administrative and criminal law, the responsibilitiynatural or legal persons that
violated the provisions of normative acts are t@sgumed in relation to the actual
circumstances in which these violations were preduc

According to the provisions of environmental favby ecologic accident it is

understood an occurrence due to unforeseen disshargmissions of dangerous
substances or preparations / pollution, in ligeiolid or gaseous form of steam or
energy resulting from the operation of uncontrolfedudden human activities,
which damaged or destroyed the natural and antlgespo ecosystems.

The same law in environmental damage is definethaslteration of structural
and physicochemical characteristics of natural antthropogenic components of
the environment, reducing biological diversity apdbductivity of natural and

anthropogenic ecosystems, damage to environmeetteffon quality of life,

caused mainly water, air and soil pollution, oveteitation of resources, poor
management and their improper valuing, and by ip@roarrangement of the
territory.

Regarding the liability for infringements of thevmonment, it is foreseen in article
95, paragraph (1) GEO no. 195/2005, which stipslateat the liability for
environmental damage have an objective featur@ydégss of fault, and in case of
multiple authors, the liability is solidary.

! The Romanian Constitution, art. 35.
2 Government Emergency Ordinance no. 195/2005, anaed and supplemented, published in the
Official Monitor, Part I, no. 586 of 6 July 2006tiale 2, point 1.
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In paragraph (2) it is indicated theiceptionally, the liability may be subjective for
the damages of protected species and natural habitats, according to specific
regulations.

In order to avoid some interpretations that areim@ccordance with his will, the
legislator has defined also the notion of damagddchivhas measurable effect in
costs of the damage on human health, property or the environment, caused by
pollutants, harmful activities or disasters.

3.1. Liability Contravention

The normative framework act provides several catego of offenses,
differentiated in terms of their quantum, dependimgthe active subject, that is
person or entity.

Thus, a first finding consists of monetary penailtyich is greater as the quantum
for the legal person in relation to the individuBhe appreciation of the legislator
is just, in our opinion, as it was intended to prvand at the same time sanction
the legal persons with greater possibilities ofyiadn in relation to individuals.

The second finding is that the monetary penaltiessiged for are higher than
those in other legal norms.

According to the provisions of article 96 of thermative act framework, the
contraventions are staggered into three main graophe order of their severity
for each group, the sanctions are differentiatethieyquality of the active subject,
person or entity, and the quantum provided beiffgrdintiated as well, with larger
sanctions for legal persons.

The first group is referred to in paragraph (1),eveh there are listed 22

contravention violations, punishable by fines betw8000 and 6000 lei for natural
persons and 25,000 lei and 50,000 lei for legasq®s. In paragraph (2) there are
provided for 34 contravention violations that aweighable by fines of between

5,000 lei and 10,000 lei for natural persons an@@Dlei and 60 000 lei for legal

persons.

The third group includes 17 sanctions and thergareided in paragraph (3) fines
between 7500 and 15,000 lei for natural personss@mDO0 lei and 100 000 lei for
legal persons. Regarding the active subject, ithinige a natural or legal person,
providing that it is necessary to meet the genevallitions required by law. The
passive subject is often a community, or a singii#vidual, and sometimes, in rare
cases, a legal person.

! Government Emergency Ordinance no. 195/20052 gmints 52.
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Finding and applying sanctions procedure does ffii@r dvith respect to common
law, the legal framework being applicable to theaoverning this activity. The
causes that remove the contravention charactdreobffense are also the general
ones.

3.2. Tort Liability

In a direct reference to civil liability in envirarental law, in our doctrine it was
sustained that “before the entering into force aflno. 137/1995, under general
rules on tort liability contained in article 988 sq. of the Civil Code, there have
relied on several basis of liability for the damé&gethe environment: fault, the
responsibility of the committee for the act of tekespected, abuse of rights,
neighborhood and abnormal disturbances, and edlgetiability without fault for
the act of the thing. Regarding the latter, thealelgferature of our country
considered that in the absence of specific envierial regulations, the liability
for prejudice caused by things was the common fathié matter.

Consequently, in those situations in which envirental pollution occurred, and
the resulted prejudice case could not be identifigé violation of the provisions
of special legislation (Law no. 9 / 1973, Law nd/B74) on the legal basis of
liability, it should be found in article 1000, pgraph (1) of the Civil Code

In the favor of such a position it will be invokedso the fact that, always, the
environmental pollution is achieved by one thingl{p one energy), and according
to a decision of the supreme court in 1953, byiagthit is understood as any
material form, including energy. However, we bed#iethat, in principle, tort
liability for environmental damage can rarely fiitd foundation in the nature of
the thing”. (Duu, 2007, pp. 517-518)

In the legal specialized literature it was sustditiee argument that by adopting the
Law no. 137/1995 “there were brought important fetjons for environmental
damage liability. Thus abandoning the classic diathility regime established by
article 998 and the following of the Civil Codejsthaw established by article 81,
two basic principles of tort liability: objectiveesponsibility, independent of fault
and solidary liability, in the case of plurality afithors.

In this way there was achieved an adaptation af Gability institution to the
specific of environmental issues, for the purpasemseeting the requirements of
the fundamental principle of “the polluter paysinmiple, established expressly for
the first time in our law, by article 3 letter d)lcaw no. 137/1995.

Also, there is ensured a greater protection forvibém of ecological damage, by
graduating its burden of proving the fault of thergetrator and increase the
possibility of repairing the damage, by the conation of solidary liability in the
case of multiple authors prejudice (Negr2008, p. 183). In the same sense it is
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sustained that “as you can see, it is primarilyualan adaptation of tort liability
institution to the specific of environmental issué® the purpose of meeting the
requirements of fundamental principles of precautind “the polluter pays “.

Then, it is ensured, at the same time, a greatetegion for the victim of
ecological prejudice through its graduation frora burden of proving the fault of
the perpetrator and increase the possibility of atpgs by the consecration of
solidary liability in case of multiple authors pudjce. Statutory regulations state
fully that “liability for environmental damage” regsents a repair in the modern
sense rather than a liability in the classical semgven that its substance, the
author's subjective attitude, is left out of thabllity conditions and thereby
eliminated its preventive function.” (Bw 2007, pp. 520-521)

In terms of objective liability, independent of tpeilt, the cited author shows that
“the victim will have to prove only the existencé prejudice and causality
between act and damage. This eliminates the safaple obstacle, particularly
difficult in ecological investigations, because ythpresume the discovery and
identification of the precise source of damageluiding some cooperation of the
polluter. In another train of thoughts, as the ewmitk of guilt becomes unnecessary,
in order to be liable, from now on, ensuring enrirental quality no longer
belongs to obligations middle class, but it becomes of the results. So the end
result will be of interest, protection and the @omiment quality, not only the
diligence exercised for avoiding pollution or evimental degradation”. (B,
2007, p. 522)

On the solidary liability in case of multiple autbpin the doctrine it was sustained
that “through article 95, paragraph (1) of Emerge@cdinance no. 195/2005, it is
introduced in the Romanian legal system the fifisec of passive solidarity in
terms of legal obligations and, unlike the casewiged for in article 1003 Civil
Code, when the “crime or quasi felony” must beilattable to more people, in the
case of ecological damage, its co-authors are aglilable, regardless of fault,
objectively, in relation to the victim. This meattgat the victim may proceed
against any of the authors to repair the total dgnand he remains to turn against
the others, where the obligation becomes divisiifigutu, 2007, p. 522)

The precautionary principle and objective liabilitpncerns “decision-making
orientation, constituting the principle of procegluwhich requires the compliance
with the precautionary approach in the presencenckrtain risk of a legitimate
doubt on a potential risk. These precautions regdor example, the adoption of
confrontation procedures of competing interesthemproduction of knowledge on
the risk while developing creative activity whiclaynalso be risks. Hence, the risk
of slipping towards responsibility is evident. Téfere, even if the precautionary
principle is not a principle of responsibility, thedge will be naturally inclined to
consider the liability by reference to the preaansithat he has taken or abandoned
to adopt. In this context, we might see the aceegtaf guilt liability, as the judge
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cannot ignore the liability of positive prescripti@f prevention measures. Only
such a position would contradict the rules alresidyed by the jurisprudence and
even by the positive law.” (Bu, 2007, pp. 522-523)

The same author considers that these conditiores dfferator is acting under a
double constraint: on the one hand, the generakdat that the administrative
decision expresses and the requirements that ati@@ed by the criminal or
administrative law; on the other hand, the privaterests which, in their turn, are
protected by engaging the liability, which may urggean independent regime of
the independent logic by the one related to thegmve measures”. (Bu, 2007,
p. 523)

In conclusion, the cited author showed that “thecputionary principle should
apply only in respect of the decision process a@ptation and therefore have no
impact on the liability regime” (Dw, 2007, p. 523). Regarding the “polluter pays”
principle, one can say that it expresses that #magde was caused due to the fact
that pollution is always attributable to an indivéd or legal person that is guilty of
environmental pollution.

3.3. Criminal Liability

Although criminal liability in environmental law baexisted since the middle and
in the second half of the nineteenth century, b&irgmplified here the German
(1845), French (1879) and Spanish law (1879), hewetvhas established with
great difficulty. Across Europe the first legal dotent drafted was the Resolution
28/1977 of the Committee of Ministers on the cdmition of criminal law in
environmental protection, and the second Resolufioh 1990 relative to the
environment through criminal law, adopted at thenf€mence of European
Ministers Justice, in Istanbul in 1990.

The transposition of some provisions of the resahstin internal criminal laws of
European countries was achieved with difficultye thist country being Germany,
which along with the reforms of 1980 and 1987 & h@troduced a special chapter
in the Criminal Code. Thus in Chapter 29 entitl&dmes against the environment,
more crimes were punishable, including: water pmhy soil pollution, air
pollution, noise, producing vibrations and non-ing radiation etc.

By the Directive 2008/99 / EC of the European Ramknt and the Council of 19
November 2008 on the protection of the environnteraugh criminal law, the
European Union has ordered to all member statesabd to ensure environmental
protection at national level by rules of crimina.

! Published in the Official Journal of the Europérion no. L 328/28 of 12.06.2008.
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In the doctrine it was considered that the envirental offense i's becoming more
profitable and therefore more intense, generating at global level an annual
turnover estimated between 18 and 24 billion euros, mainly by illegal storage
activities of hazardous waste, trafficking and smuggling of prohibited toxic
substances protected natural resources. The illicit trade in products derived from
rare, endangered, species, ensures the highest profits, representing the two illegal
markets in the world, after the drugs.” (Dutu, 2007, p. 545)

Regarding the way in which the Romanian legislaought to protect the most
important environmental values through criminal Jélwe specialized literature has
noted that the specific of criminal liability in environmental protection domain is
determined by the nature of the object protected by law. In order to appeal to
criminal liability, the committed act must have a certain degree of social risk and
represent a serious threat to the interests of society in the environmental protection
domain, of the use of natural resources or even threaten human life or health”
(Black, 2008, p. 189). Currently, most crimes aghthe environment are provided
in the Government Emergency Ordinance no. 195/2005 environmental
protection, as amended and supplemented.

These offenses are listed in article 98, withinrfparagraphs, in the order of their
seriousness. What is characteristic for all thiedi25 offenses, in this normative,
the fact that what follows is a danger to socidtypust be endangering the life or
human, animal or vegetable health. Without findwiwat followed by the court, the
committed acts do not meet the elements of thensée set forth in the mentioned
normative act.

The aggravated forms occur “when the offenses lengangered the health or
physical condition of a large number of people, It of the consequences
referred to in article 182 of the Penal Code or badsed significant material
damage or in case of death of one or more persoassribus damage to national
economy. In these cases the attempt is punishé&y(Negru, 2008, p. 189)

After analyzing the texts that incriminate as offes a series of acts, we consider
that in relation to their subject, there “can betidguished two categories of
offenses related to environmental protection regirfiest, including specific
environmental incrimination and the second on ganeffenses, but can affect the
environment”. (Dtu, 2008, p. 298)

At the same time, crimes have affected the keyrenmental values which can be
subdivided into three main categories, namely:

- crimes whose purpose is socially dangerous winggult in the destruction,
degradation or causing environmental damage;

- offenses to the executing regime of activitiest hose a risk to the environment,
thus involving, a prior approval and following tlmequired conditions; (Qw,
2008, p. 299)
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- the non-execution of safety measures or an adtraive or criminal penalty
provided for environmental protection. (fDy2008, p. 299)

In order to transpose into the national law thevisions of Directive 2008/99/EC
of the European Parliament and the Council of 19veaddber 2008 on
environmental protection through criminal law, itasvadopted the Law no.
101/2011 for the prevention and punishment of ateswironmental degradatidn.

The internal normative act provides for a seriesofiEnses which were not

mentioned in our internal law, crimes by which thare protected certain values
required to be protected by rules of criminal lasvogs the European legislative
act. The offenses listed in article 3-8, the matezlement of the objective side is
achieved by different actions, which have differesbcially dangerous

consequences, namely:

- the collection, transport, recovery or disposBaste etc.., which can cause
death or serious injury to persons or significaarnege to the environment (...);

- the export of waste by violating of the laws)y...

- operating by violating relevant laws of a fagilin which a dangerous activity is
carried out or where they are stored or used hamardubstances or dangerous
preparations, such as to cause outside the fad#iaigh or serious injury to persons
or a significant damage to the environment (...);

- trade in specimens of protected fauna or floravith their parts or derivatives
with (...);

- production, import, export, marketing or use obstances that affect the ozone
layer (...);

- discharge, issuance or introduction by violatiredevant laws, of material
quantity of air or soil that can cause death adossrinjury to persons or significant
damage to the environment (...);

- discharge, issuance or introduction by violatiedevant laws, of sources of
ionizing radiation in air, water, soil that can sauwleath or serious injury to persons
or significant damage to the environment (...);

- production, handling, processing, treatment, magy or permanent storage,
importation, exportation, by violating relevant Bwof dangerous radioactive
nuclear materials (...).

Regarding the form of guilt, we mention that theffenses can be committed both
intentionally and of negligence, but the minimundamaximum limits for the
offenses listed in article 3,7 and 8 for committeithes of negligence, are reduced
by half, and the offenses referred to in articléo 4nd 6 minimum and maximum
limits for the penalty are reduced to half or aefis applied. In the article 11-14
there are provided some depositions of the punishofecrimes of negligence.

1 Published in the Official Monitor, Part I, no. 44BJune 28, 2011.
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4. Conclusions

Upon the adhering to regional and global intermati@rganizations and especially
the EU, Romania has assumed a series of obligatianshould be met in order to
insure the protection of the environment. Our rededighlights the progress in
recent years of our country, progress that quastifioth at legal and institutional
level. At the legal level there was adopted a §specific rules designed to protect
the most important environmental values, embodiedthie establishment of
specific responsibilities in civil, administrativeand criminal matters. At
institutional level, there were created instituotiat were meant to ensure the
normal functioning of all economic and social aitiés and the control of such
activities. The Framework legislative acts govegnihe specific activities for
environmental protection are the Government Emeaxgé@rdinance no. 195/2005,
subsequently amended and supplemented and Lavdh201L1 for the prevention
and punishment of acts of environmental degradatide believe that it is
imperative to complete the new Criminal Code withpacial chapter where there
are incriminated the criminal facts which affect thnost important environmental
values.
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