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Efficiency —an Explicit and General
Guarantee for a Fair Criminal Trial in
Romania. National Standard®”
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Abstract: As far as the criminal trial is concerned, celegignerally implies both a swift solution
criminal causes, and, if the case may be, a simeglifriminal processual activity. At the same til
celerity implies the pursuance of specific actestbythe criminal investigation body which has at
disposal the most efficient means for administegniglence. The efficient performance of a crim
investigation (which is a characteristic of theirntriminal trial), though it cannot be regardede
rule for this trial, is provided by many regulat®ocomprised in the Criminal Procedure Code. As
as criminal trials are concerned, the principleredisonable time is indissolubly linked with
principle of celerity. From this point of view, tlslow judgmenibf a criminal case infringes upon t
right of a person to have his case solved withiaasonable time, which is an essential charadte
of a fair trial. The topic of this paper is not pesarily a particular issue for our national | system;
in fact, it represents a real problem for mostaral processual systems and this aspect is revbgl
the large number of national and international prognes dedicated to the study of the causes v
lead to the nombservance of the reasable time within which a criminal trial should helged

Keywords: Romanian criminal trial; reasonable time; efficiel

1. Introduction

Romanian special literature (Birsan, 2005) analfaiedrial in accordance with tr
guarantees stipulated by Are 6 in the European Convention on Human Ri
(hereinafter referred to as “ECHR?”), respectivéig guarantees provided by |
jurisprudence of the European Court of Human Righeseinafter referred to
“ECtHR”); these guarantees fall into the follng categories: a) guarante
specific for the fair trial; b) guarantees specificthe fair trial on criminal matte|
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The first category, i.e. the guarantees specifi¢te fair trial (Edel, 2007, p. 10'1)
includes explicit guarantees which are providedAsticle 6 in the ECHR (the
public character of procedures and the reasonamie for solving the cause),
respectively explicit guarantees which are providlgdthe EctHR jurisprudence
(equality of means, the principle of contradictidhe motivation of the judicial
decisions and the defendant’s right to remain silend not to incriminate
himself/herself). As far as the second categorgoiscerned, i.e. the category of
guarantees that are specific for the criminal ttlzé present detailed analysis refers
to the provisions of Article 6 § (3) in the ECHR.

From another perspective (Clgiri 2007), fair trial is approached as an analysis of
the general procedural guaranteeswithout a differentiation thereof but in
accordance with the following elements: accessuttige, the neutrality of the
tribunal, the celerity of the procedure, the puldi@racter of the procedure, the
equality of means and special guarantees on crimatters (as this paper points
out, special guarantees which are provided for ¢hminal trial are general
procedural guarantees — a probably incorrect lmweler, original classification).

Fair trial has to be approached in relation todhisting guarantees, which can be
classified as general guarantees (also appliethécriminal trial) and guarantees
specific (only) for the criminal trial.

As to thegeneral guarantees which are applied to the crimiridrial , the reason
for which they have been coined as general is septed by the fact that they are
applied to the entire judicial activityyjo matter if we refer to public or private
trials. Thus, even if these guarantees imply elemamich are particular for the
criminal trial, however, they are generally applied

According to the ECHR, these guarantees are dkedsifito two large categories,
I.e.: explicit and implicit guarantees which enstire equity of the procedure. The
first category includes the public character of jilndicial activity (i.e. the public
character of the proceedings) and the efficiencyhef judicial activity. General
implicit guarantees of the fair trial comprise: elity of means, the principle of
contradiction and the motivation of the judiciatiiéon.

As far as the present study is concerned, we aiedlly going to tackle the first
direction of research that we have mentioned. Ftois point of view, we are
going to analyze the efficiency of the criminahtrias an explicit guarantee of the

! For details (Struillou, 2006, pp. 299-304; Wolf03, pp. 189-209)
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fair trial, with reference to all types of trialshigh exist in our legal system and
with particular reference to the criminal trial.rFanalyzing the efficiency of the
criminal trial, we are going to take into accouhe tstandards applied in the
Romanian legal system.

2. Standards Provided for the National Legal System

2.1. Legal Processual Criminal Provisions which Cgtitute a Novelty and
which Support the Celerity of the Criminal Trial

General legal provisions according to which judigieocedures are to be applied
within a reasonable time can be found in the réphbtl Romanian Constitutibn
Thus, according to Article 21 § (3) of the Congidn, the parties shall be entitled
to a fair solution of their causes within a reasd@geriod of time.

The same provision can be found in Article 10 oé tlepublished Law no.
304/2004 on the organization of the judicfatMoreover, according to Article 64 §
(4) letter c), workassigned to a prosecutor can be entrusted to armibeecutor if

it is found that the former did not accomplish #ssigned work though he had no
reasonable ground to fail to accomplish it withipeaiod of time which was longer
than 30 days. Furthermore, according to Article§9() of the republishéd_aw
no. 303/2004 on the statute of judges and prosesytalges and prosecutors are
bound to accomplish the work they have been asdigmevithin the established
terms and to solve the causes that are entrustiégeno within a reasonable time.
We also consider it important to mention the priovis of Article 99 letter e) from
the same normative act, according to which theatsgkinfringement of the legal

1 Romanian Constitution was republished in the OffiGazette of Romania no. 767/31.10.2003,
after having been altered and completed throughptbeisions of Law no. 429/23.10.2003, which
was published in the Official Gazette of Romania7#8/29.10.2003.

2 Law no. 304/28.06.2004 on the organization of jtiticiary, published in the Official Gazette of
Romania no. 576/29.06. 2004, was altered and coedpkttrough the provisions of the Emergency
Ordinance no. 124/24.11.2004 (the Official GazaifeRomania no. 1168/9.12. 2004), Law no.
71/7.04.2005 (the Official Gazette of Romania no0/B0.04.2005). Subsequently, the law was
republished in the Official Gazette of Romania rn@7/83.09.2005. At present, this law is in force and
it comprises all the provisions that have alteredi @mpleted it subsequently.

3 Law no. 303/28.062004 on the statute of judges m@mdecutors was published in the Official
Gazette of Romania no. 576/29.06.2004. Subsequehtty)law was republished in Official Gazette
of Romania no. 826/13.09. After having been rephblis Law no. 303/2004 has also been altered
and completed.
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provisions which bind magistrates to solve causath welerity constitutes
disciplinary misconduct.

Criminal law sets forth several legal instrumentsich compel magistrates to
observe reasonable time for solving criminal causdess, Article 1 of the Criminal
Procedure Code (hereinafter referred to as “CP@¥ides that: “The aim of the
criminal trial is to acknowledge in due time andnmetely the deeds that represent
crimes, so that any person who has committed aeciarpunished according to
his/her guilt, and no innocent person is held aratly responsible.”

In the next lines we are going to briefly analyegesal provisions of the Criminal
Procedure Code; most of these provisions are hgsetéempts to reinforce the
principle of celerity as this is applied to thenainal trial.

The deadlines applied in criminal caseslhe duration within which or the period
after which judicial bodies or parties can exere@g®ocessual right (Neagu, 2008);
deadlines have been basically classifiedsalsstantial deadlines and procedural
deadlines

Substantial deadlineare established by law for protecting certainaxgitrocessual
rights or interests; they set up or organize thaguees which judicial bodies can
take for interdicting or confining a person’s righthich he/she was granted prior
to the criminal trial. Substantial deadlines refethe period of time within which
preventive measures are taken, the deadlines dppliease of release on parole,
the prescription deadlines for criminal liabilityice Procedural deadlinesare
deadlines which were established for protecting rilgats and interests that a
person was granted during the criminal trial. Oa@ enumerate the following
procedural deadlineghe appeal period and the recourse period (&1i€l63 CPC
and 388 CPC), the deadline before which the prosecutotdasbmit to the court
of justice the criminal investigation file togethesith the necessary number of
copies of the indictment which is communicatedi® detained defendants (Article
264 8§ 4 CPC), the deadline before which the prdsedtias to settle the complaints
about the criminal investigation measures and tte enforced (Article 277 CPC)
etc.

The deadlines established for solving a criminalseaaim, on the one hand, to
limit the length of time necessary for applying ggssual measurg$f these
deadlines were not established, measures adoptedtéodicting or restricting a
person’s rights would become arbitrary) and, ondtieer hand, they prevent the
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delay of the criminal trial, while ensuring theiei#ncy of the actions performed
for the fair settlement of the criminal cause.

For the good accomplishment of certain judiciahatis, the law does not provide
limited terms but it stipulates that judicial bagli@re bound to efficiently
accomplish them. There are several legal provisiamsh set forth the obligation
of judicial bodies to efficiently accomplish thesks assigned to them:

- if the court discovers that the person brought teefo not the one specified
in the warrant, the court is bound itnmediatelyrelease this person, in
conformity with the provisions of Article 153 §(GPC;

- the court, ex officio or upon natification of therogecutor, or the
prosecutor in case the person is remanded in gysedofficio or upon
notification of the criminal investigation body, Bound toimmediately
release the person who is remanded in custody oeruarrest, in
conformity with the provisions of Article 140 § (PC ;

- the court, for the situations mentioned in the gdquart of the Criminal
Procedure Code, Title Il, is entitled to arrest thefendant under the
conditions provided by Article 146 CPC. When thaurtcheld that the
defendant should be arrested, the chief justicéhef panel issues the
warrant of arrest for the defendant. The arresefdrdiant ismmediately
sent to the prosecutor together with the warrarmragst (Article 147 CPC)
etc.

The Deadlines Established for théxerciseof the Ways of Attack

The exercise of ordinary and extraordinary waysatéck is regulated through
deadlines which are imposed by the need to enkerexercise of judicial control

within a reasonable time and, thus, the swiftne#is which a constraint is applied.
Furthermore, when establishing these deadlines, too& into account the

reasonable duration necessary for a criminal caséet tried because these
deadlines could provide either the execution of ¢hieinal decision (as this is

especially the case for ordinary ways of attack)the possibility to attack such
decisions at any time. Thus, the deadlines apptiedxercising the ways of attack
are necessary for ensuring both the judicial cowirthe decisions, before they are
executed, and the efficiency of the criminal trial.

Immunity and criminal investigation. We should firstly refer to the
modifications which have recently been brought Iy common law exemption
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procedure, especially for the initiation of the nanal investigation and in
conformity with which a series of norms have beepealed because they did not
comply with the ex officiocharacter of the criminal trial. We also underlthe
fact that these legal maodifications were broughRegommendation no. XIl in the
Council of Europe Report drawn up by the Group t#té&s against Corruption
(GRECO); this report was adopted at the PlenarytiMgeon 28.06.-02.07.2004
which recommended that Romania should modify iektic legislation with a
view to limiting the categories of persons who hawenunity when being
criminally investigated. Thus, immunity granted leavyers, public notaries and
bailiffs has been withdrawn; moreover, these |ggafessions are equally treated.

In this respect, according to Article '3t the republished_aw no. 51/1995 on the
organization and practice of the lawyer professiawyer could be criminally

investigated and brought before the court for hgdommitted an offence while
exercising his/her profession or in connection t® profession only with the

approval of the General Public Prosecutor of théliPuProsecutor’'s Office

attached to the court of appeal within whose juctszh that act was perpetrated.
At present, these provisions have been repealsétdsrth by Article | § 1 in the

Emergency Ordinance no. 190/21.11.2005

A similar provision was set forth by Article 31 raw no. 36/12.05.1995 on the
profession of a public notary and the practiceativities® that are specific for this
profession; according to this article public natarcould not be inquired, searched,
detained, arrested or brought before a criminaitcowithout notification from the
Minister of Justice, for acts perpetrated in cotioec with their professional
activities. This provision was, however, repealgdiiicle | § 1 in the Emergency
Ordinance no. 25/31.03.2005

Moreover, according to Article 36 in Law no. 188/.2000 on bailiff§ bailiffs
could not be inquired, searched, retained, arrestedrought before a criminal

! Law no. 51/7.06.1995 on the organization and teetite of the lawyer profession, which was
republished in the Official Monitor of Romania n@®/®.02.2011.

2 Emergency Ordinance no. 190/21.11.2005 was pudglish the Official Monitor of Romania no.
1179/28.12.2005.

3 Law no. 36/12.05.1995 on public notaries and publbtary activities was republished in the
Official Monitor of Romania no. 732/18.10.2011.

4 The Emergency Ordinance no. 25/31.03.2005 wadghed in the Official Monitor of Romania no.
278/4.04.2005.

° Law no. 188/1.11.2000 on bailiffs was republisHadthe Official Monitor of Romania no.
738/20.10.2011.
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court without notification from the Minister of Xie for acts committed in

connection with the exercise of their professioaetivities, except for indictable

offences. This text was repealed by Article Il §18he Emergency Ordinance no.
190/21.11.2005.

Furthermore, according to Article 91 8 (2) in Laa. ©2/1992 on the organization
of the judiciary, magistrates could not be inquirddtained, arrested, searched or
brought before a court without notification fronetMinister of Justice. According
to domestic jurisprudence, this legal document,ctvhis now repealed, was
construed to signify that for applying the set gbrdcessual acts it was necessary
to have the approval of the Minister of Justicewdwaer, this procedure led to an
unjustified prolongation of the term within whichet case should have been
solved. At present, in conformity with Article 1@0(2) in the republished Law no.
304/2004 on the organization of the judiciary, jesigprosecutors and magistrate-
assistants can be searched, detained or remandedtody only with the approval
of the sections of the Superior Council of MagisgtaJnder these conditions, one
can notice that the most important processualthatsare necessary for submitting
a criminal file to the court of justice (initiationf the criminal investigation,
respectively bringing a person before the courinidictment) no longer depend on
a previous notification.

Challenge procedure.Thus, according to Article 52 § (6) CPC, “The chagihat
approved or rejected the abstention, as well asctbsing that approved the
challenge, are not subject to any ways of attatkw no. 281/2003 introduced
Article 52 8§ (7) CPC, according to which “The clugthat rejected the abstention
can be attacked only by recourse within 48 hourxesithe decision was
pronounced and the file is immediately submittechtbigher court for recourse.
Recourses shall be judged within 48 hours calcdlsitece the file was received, in
the council hall and with the participation of tiparties”. Subsequently, the
Emergency Ordinance no. 55/2004 repealed Articl€ B2ZCPC, trying to eliminate
the potential abusive exercise of processual rightsoon as possible so that the
normal course of the criminal proceedings would bethindered. Thus, while
trying to eliminate potential abuses, the lawmakéinged upon other principles
that are essential for the criminal trial, i.e. tthsclosure of the truth. In this
respect, a logical interpretation of the provisistipulated by Article 52 § 6 CPC,
in conformity withper a contrarioreasoning, would lead one to conclude that the
closing which rejectedabstentionis subject to the ways of attack. Taking into
account the importance that the lawmaker attachesthe institution of
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incompatibility as well as to the institutions abstention or challenge, importance
which is underlined by the frequent and consistenadifications brought to
legislation and by the consequences which miglgdyeerated if a cause is solved
by judges or prosecutors who are incompatible thi role, we appreciate that the
closing by which thechallengewas rejected can be attacked by recourse which
should be judged separately and immediat#lya way of attack was exercised
against the closing that rejected the abstenti@hifathis was judged at the same
time with the main causepnsequences would only be formal and would segious
infringe upon the process of justice achievement.

Taking into consideration the above presented aegisnde lege ferendawe
appreciate that it is necessary for the law to legurecourse againstosings
which rejected challenge.

The obligations that the accused / the defendant kan the criminal trial. In
order to facilitate contact with the accused ordb&endant, according to Article 70
§ (4) CPC', "the accused or the defendant is informed abbetdbligation to
announce in writing, within 3 days, of any modifica of his address during the
criminal proceedings”. Thus, the legal frameworlowdd offer supplementary
guarantees that the most important processual gubighe criminal case can be
heard or asked to participate in different crimimavestigations; in fact, the
presence of the accused or the defendant is a gdynth for establishing the truth
and for guaranteeing the exercise of the right ééece. This norm has been
reinforced by the provisions of Article 198 § (éjtér i) CPC, according to which
the non-observance by the accuseddefendant of the obligation to notify the
judicial bodies in writing, within 3 days, aboutyamodification of the domicile
during the pursuance of the criminal proceedinggasents judicial misconduct
and it is sanctioned with a fine from RON 500 toNR§,000.

The measures which have to be taken or which calakem as to the accused or
defendant who is remanded in custody and whotemporarily released have the
same goal. Thus, temporary release implies thegatidn to take the following
measures — as set forth by Article 160(3) CPC — so that the accused or the
defendant should: 1) not trespass the territomait lagreed upon in compliance
with the conditions settled by the court; 2) comehe criminal investigation body
or, as the case may be, before the court of juatigetime he is asked to do this; 3)

! Section (4) of Article 70 was introduced by Aréidl§ 38 of Law no. 356/2006.
97



ACTA UNIVERSITATIS DANUBIUS Vol. 8, no. 1/2012

come to the police officer who is in charge witls Burveillance according to the
decision of the court and in conformity with thenaillance programme which
was set up by the police officer or come any tineeisiasked to; 4) inform the
judicial body of any change of domicile; 5) not pess or use or carry with him
any weapons.

According to Article 160§ 3' CPC, the following measures can be taken so that
the accused or defendant: 1) permanently carriedeantronic monitoring device;

2) does not go to certain sport or cultural events any other established places;
3) does not come close to the victim or the vicsifamily members or to the
person with whom the deed was committed, to theeskies, experts or any other
persons that the court of justice indicated andsdoet directly or indirectly
communicate with these persons; 4) does not driyevahicle or certain vehicles
as set forth by the court; 5) is not in the vicsntiouse; 6) does not practice his
profession or do his job and does not pursue thaitgcwhich led to the
perpetration of the offence.

This set of measures which can or must be takefadditating the judgment of the
criminal trial is reinforced by the provisions oftisle 16¢ § (3) CPC, according
to which the accused or the defendant shall berumgentive arrest in case he
disobeys his obligatiordeliberately.

2.2. Criminal Processual Provisions which Limit theEfficiency of Solutions
Passed for Criminal Causes

Prior complaint procedure. For the topic of our analysis, i.e. efficiency oivéng
criminal causes, it is important to underline thedifications brought on the matter
of prior complaint. Thus, according to Article 1872) letter a) CPC, prior to Law
no. 356/2006, prior complaint was directly filedtte court of justice for a series
of offences. For these offences there was a tempogduction of the criminal trial
because the preliminary stage of the criminal itigadon did not exist. From this
point of view, most of the studies on the mattatest that direct criminal action
represented the most eloquent instance of an atygiicninal trial.

Pursuant to Law no. 356/200ée lege lataprior complaint was regulated for all
offences by all the competent criminal investigatimdies; the current procedure
reveals that criminal trials which judge such offes will be solved within a longer
period of time.
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If we adopt a neutral perspective when analyzimgdbnflict which exists between
the principles applied to the criminal cases, oaa ootice that the lawmaker
granted more guarantees for a fair settlementet#se because he complies with
the disclosure of the truth principle. Thus, evéithese causes are simple, the
activity pursued by the criminal investigation beslimay settle the legal dispute in
a fair way.

3. Conclusion

The efficiency of the criminal trial is closely kad to the basic rule which sets
forth that criminal causes should be solved withireasonable term. In the present
study we have analyzed several instruments by wtliehRomanian lawmaker
attempted to apply the principle of celerity, wapecial reference to the cases
judged by ECtHR. It is true that we could have lgittunore examples to support
our argumentation especially starting with 2010 mvHeaw no. 202/2010 on
reducing the length of time necessary for solvimgjtidged causes was enforced.

However, it is very important to underline the féwat it is not recommendable to
reduce the duration of criminal trials only for colying with certain superior
targets which are settled with a view to accompiiglihe present criminal policy.
Thus, the analysis of the institutions through whane attempts to reduce the
length of time necessary for solving causes (cr@ngauses, in particular) reveals
the possibility of infringing upon other criminalrqeessual principles. For
example, we may point out the fact that the judage the possibility to quash the
annulment of the writ of summons which was issugdhle Public Ministry and to
judge that case, even if the criminal investigatias not been initiated. However,
the initiation of the criminal investigation, whidalls within the competence of the
Public Ministry only, would also be, as an excepdibcase, it is true, within the
judge’s competence. Consequently, the judgmerttetase would be sped up for
that case but the principle of separation of pregalksfunctions would be infringed
upon.

It is also of great importance to underline thet fdmat the efficient solving of
criminal causes depends upon applying the disaostithe truth principle, which
often requires a long period of time. That is whininal cases should be judged
within a reasonable term while it is also importémt the other principles which

99



ACTA UNIVERSITATIS DANUBIUS Vol. 8, no. 1/2012

are characteristic of the criminal trial to be ated when pursuing judicial
activity.
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