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Abstract: The business failure represents a current prokteamy economic and social context a
for thisreason, the legislator has been concerned withetipdation of the criteria based on whick
accurately determine the failure of a business mlaen the case. The liquidity test and the bal:
sheet test, or the insolvency and insolvability #re crteria for determining the business faili
usually materialized by undergoing the bankruptegcpdure. The legislator's option for one
another of these criteria represents a structystibro depending on the legal culture of each ¢
however, consigring the economic causes and effects of the iabdity and insolvency, that ten
to remove the unilateral, exclusivist options. Thaper illustrates significant option differen:
between the criteria for determining the businedsre in the merrer states of the European Uni
which is the most used criterion and, if theseecidt can be equally used in the banking

insurance sector. Last but not least, the papestilites the meanings of insolvency and insolugt
in different matters rad different laws and the need to eliminate theemes that the Romanie
doctrine manifests towards the insolvability corntcpa cause for bankrupt
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1. Introduction

1.1. The evolution of the business failure conceptiors ldetermined th
transformation of this phrase from an economic eptcinto a legal concept
substitute for the bankruptcy notion, considerechasng negative and sensiti
connotations.

For determining the business failure, as a causbdokruptcy, there are used t
different criteria: i) the available funds (liquiigis) test, i.e the capacity to pay
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debts upon their maturity; ii) the balance shest tee. the surplus of liabilities by
reference to the assets, insolvency and insoltabil

The available funds (liquidities) test is the onw&licating the existence of
insolvency state and the balance sheet test detesmihe existence of the
insolvability state, provided that the businessfaded in both situations.

We will further analyze the causes for the busiradsre and for the bankruptcy,
from the perspective of both these notions: inswdye and insolvability,
considering the meaning of such notions, as pravidethe general and special
corporate law.

We intend to establish whether there are significgrion differences between the
criteria for determining the business failure ie thhember states of the European
Union, which is the most used criterion and if sedikeria can be equally used in
the banking and insurance sector. And, last butleast, we will illustrate the
meanings of insolvency and insolvability in diffatematters and different laws
and the need to eliminate the reserve that the Ramaloctrine manifests towards
the insolvability concept as a cause for bankruptcy

2. Conceptual Disclaimer

2.1. The general bankruptcy cause for any trade companylatgl under the
Romanian law is the state of insolvency, the stgppaf payments, the lack of
available funds, of available amounts for paying tlutstanding debts §penaru,
2001, pp. 733- 734; Turcu, 2000, pp. 193; Ripedl 2000, pp.836; Guyon, 1999,
pp. 132) no collective procedure being opened ketbe moment of payments
stoppage.

The difficulty of adapting the legal definition ofsolvency as regulated under the
substantive law to credit institutions, respectived banks, has determined the
specific approach of banking insolvency.

Thus, Government Ordinance no. 10 on 2004 regarthieg failure of credit
institutions, the special Romanian regulation of banks’ failuestablishes as
bankruptcy cause for this special commercial congsarthe generic insolvency

1 Romanian law - Government Ordinance no. 10 on 2200% on the credit institutions failure, Of.
Gazette., Part |, no. 85 on 30.01.2004.
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state, by indicating three distinct categories ormis of bank insolvency,
representing the same number of special causésifds’ failure:

(i) Obvious incapacity to pay the due debts from caslil@ble funds;
(i) The decrease under 2% of the credit institutionesaty ratio;

(i) The withdrawal of the credit institution workingtharization, in accordance
to the legal provisions, due to the inability ohancial recovery of a credit
institution.

Beyond these considerations, the three categdrigasnking insolvency, the causes
for bank failure maintain their individuality, thuse will further analyse it
individually.

Moreover, for avoiding any confusion and for tharity of presentation, we will
indicate the causes of banks failure by the us¢heir economic significance:
liquidity crisis, solvency crisis and the bank’spossibility to financially recover.

At the insurance companies, the essential indiaaitbhe financial stability of the
insurance companies: their solvency, determinesuhbstantial amendment of the
background conditions of the application of theunes’'s bankruptcy procedure as
compared to those imposed for the initiation of Haamkruptcy procedure of the
regular trading companies, regulated by Law no2@%3 on insolvency, even if
the main general coordinated are maintained: d¢bedition on the debtor's
capacity and the one related to the financial sta¢eeof, the insolvency state, as
well as the bankruptcy procedure initiation cay&epert et al. 2000, pp. 836;
Guyon, 1999, pp. 109)

As regards the condition on the financial situatioihthe insurance companit
should be in an insolvency state, genre concepidimg three particular causes of
the application of the procedure to these speaiities.

In fact, the solvency of the insurance companydaidis the insurer’'s capacity to
cover the unexpected losses.

According to the law no. 503/2004 regarding theéaregion and the bankruptcy of
the insurance undertakings, the insolvency statéhas state of the insurance
company characterized by one of the following situres:

i) obvious incapacity of payment of the due delsiag the available funds;
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i) decrease of the value of the available solvemeygin below half the minimal
limit stipulated by the applicable legal regulagdor the security fund;

iif) Impossibility of recovery of the financial siation of the insurance company
within the financial recovery procedure (art. 3def in Law no. 503/2004).

All these situations constitute manifestation forofsthe insurer’'s insolvency,
particular cause of initiation of the bankruptcpgedure (Catana, 2007, pp. 87).

2.2. In the national systems of the EU member states @inthe European
economic area there are major differences in appiog the problematic of the
business failure criteria.

A short presentation of such differences, in fewtloed member states of the
European Union, shows the tendency of acceptinthinvihe frame of the same
legislative system, of both insolvability and ingahcy, as causes for both business
failure, as well as of bankruptcy.

In France, “cessation of payments” (cessation dgenments) is the main cause
(Ripert et al. 2000, pp. 855) for applying the maare for legal redress and
dissolutior.

The meaning of the notion: debtor under cessatfopayments represents the
inability of the debtor to cover the liabilitiesoin the due or available assets (“s'il
est dans I'impossibilite de faire face a son passdijible avec son actif disponible”
— art.88 of the Law no. 2005-845 in July"™2&005) according to the definition
under art. L. 631-1 of the C.com.fr., definitioredsalso in the Ordinance no. 2008-
1345 / December 182008 (Le Corre, 2009, pp. 209; Le Gall & Ruellan, 2008,
pp. 167), not being required for the commercial pany to find itself in a
desperate or irremediably compromised situatiorny@@u1999, pp. 141).

The legal definition of cessation of payments —jetthbto criticisms either for the
ambiguity of the used notions (Martineau-Bourgnia@@02) or for its rigidity
(Guyon 1999, pp.135) - occurs after the jurisprugesucceeded in determining an
exact content to this notion, the great advantdghi® regulation is considered to
be the clear demarcation of the notion of cessaifgmayments of the insolvency

! Regulated in France under the Law on January 2985.1
2 The Ordinance no. 2008-1345 / December 18th 200&e reform of law for the companies in
difficulty and the Decree no. 2009-160/ Februarth12009 for applying the reform ordinance.
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notion (Jeantin & Le Cannu, 1999, pp. 383), thesatsn of payments being
separate from the insolvency notion (Houin, 20QZ,350).

By the amendment of the French laws of insolvendyieved by the Law no.
2005-845 on July 262005 — there have been eliminated the situatiomshich the
debtor's cessation of payments did not represewsbradition for opening the
collective procedure.

Thus, by January the 1st 2006, the collective phoee for legal redress and
dissolution could have been done without the coamgke of the condition for the
cessation of payments, under the following threespns:

(i) against the one that did not comply with a fioial obligation undertaken on the
occasion of an amiable settlement concluded wstleitders;

(i) against the trader carrying out a businessratpe under lease (“location
gerante” (for details, see: Hue, 2001, pp. 689)ndua legal redress procedure and
does not comply with the obligations acquired b ttonditions established
through the assignment plan authorized by the jubgee shall be opened a legal
redress procedure without the cessation of paynterits ascertained;

(i) when the debtor fails to execute its finaaidligations undertaken by the
continuation plan, the tribunal orders the plangsolution and opens a new
economic redress procedure without the cessatiopagments to be required
(Ripert et al. 2000, pp. 855).

The elimination of these causes for opening thegaeazation and legal winding-
up procedure has been requested by the speciditedure which considers that,
these exceptional situations should be abatedpdfiments termination becoming
the only cause necessary for the opening of thieatnle procedure, as the legal
redress of the debtor is a remedy, not a sandBoydn, 1999, pp. 144).

In Germany, the German Insolvency Code (Insolvenand (InsO) adopted in
October 1994 and effective as of January 1st 188fnes the insolvency notion,
but introduces a new concept for the continentaldgstem of “imminent payment
inability” as cause for opening the insolvency @uare.

Thus, it is established that the opening of thelirency procedure is subordinated
to the existence of the cause for opening (artin$®), the insolvency represents
the general cause for procedure opening (art. 1&.pansO) the debtor being in
insolvency if it fails paying the debts, the insahey being presumed when the
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debtor ceases the payments (art. 17 para.2 IneQact, it is about the debtor's
incapacity to cope with the debts due lacking theessary liquidities.

As a general rule, a commercial company shall besidered unable to pay its
duties if it fails to pay 80% - 90% of its debtsZn3 weeks after becoming due.

As for the imminent payment inability, as a spedalise for procedure opening,
the German law leaves with the debtor to assessnitsinent inability to pay
(subjective criterion), being able to requestdpening of the procedure when the
debtor believes it cannot pay its existing debisnumaturity date (art.18 InsO).

The German law also establishes another speciakdan opening the procedure,
applicable exclusively to the legal entities: tixeass of debts / over-indebtedness
(surendettement) existing when the patrimonialtassiethe debtor fail to cover the
existing debts.

Therefore, in Germany there are causes for opghmgsolvency procedure:
(i) payment inability;
(ii) imminent payment inability;
(iif) excessive debt.

In ltaly, the article 5 of the Royal Decree no. 26716th of March 1942defines
the insolvency as a state manifested as the fdibucemply with the obligations or
other external actions, demonstrating that theatabtnot able to pay regularly its
obligations, state that can initiate the bankrug@cedure opening.

In the light of these legal provisions, the insoley state is identified with the
inability to comply with the due obligations updmetmaturity date, by using the
normal means, the situation of the debtor’s patniynbeing irrelevant even if the
assets are bigger than the liabilities (lanni&@06, pp. 11).

By this definition of insolvency the “external amts” showing the state of
insolvency are indicated; however, the insolvenayp eanifest also by internal
actions, known by the entrepreneur alone, beingthe presence of a
“asymptomatic” (Meloncelli, 2002, pp. 107-111) ihgncy that will form the
grounds for opening the procedure by the debtor.

! The Royal Decree no. 267 / 16th of March 1942 diphéd in the G.U. no. 81 / 6th of April 1942,
Supplemento Ordinario — has been successively asdetidough the Law Decree no.35 /14th of
March 2005 transformed in the Law no. 80/May 14005, by the Law Decree no. 5/January 9th
2006 and by the Legislative Decree no.169 / SepéerhBth 2007.
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Spain, by the Law no. 22/2003 — the so called coraoge law - adopted in July
2003 and entered into force on SeptemtB3e2004, replaces the old law regarding
the bankruptcy procedure and also establishesdtiennof imminent insolvency,
as cause for opening the collective procedure tperebtor’s request.

Until the adoption of the Law no. 22/2003, the Sglardaw made the distinction
between the bankruptcy (quibera) and payment ssgpeifsuspension de pagos)
however, presently, the state of insolvency alerdefined (concurso).

Thus, according to the Spanish law vision the delstmsolvent when he/it cannot
pay regularly its due and payable debts (art.2.paraaw 22/8' of July 2003
Concursal).

The debtor’s insolvency is presumed to be in fawwuhe lenders when:
() the attempt to recover an asset based on amaamhent title has failed;

(i) the current payments have been suspended,tiaak is a seizure
affecting the debtor’s assets;

(i) in case of fraudulent bankruptcy or acceledatliquidation of the
debtor’s assets;

(iv) there is a generalized failure to comply wilte certain debts, such as:
taxes, social insurances, or salaries.

It is obvious that, there is no uniformity in theteérmination criteria for the

business failure, for the bankruptcy of trade comiges the option for insolvability

or insolvency being structural for most of the memistates of the European
Union, however, the approach is a flexible oneyim® a tendency for accepting
both criteria under the same national system (etdyaluleasca, 2009; Tuleasca,
2011).

3. The Balance Sheet Test or the Insolvability Crérion

3.1. The distinction, in our country, between insolveraryd debtor insolvability

has been made uniform, therefore, both, doctrirte Gase-law found this as the
only cause of the bankruptcy: insolvency or ceesaif payments with the

categorical exclusion of the debtor insolvability.

Thus, in the common law, the insolvability is ttetaite of the patrimony of a

person characterized by a negative imbalance bathis¢gher assets and liabilities,
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i.e. obligations higher than rights. In case ofolaability, the entirety of debtor
assets is not sufficient to pay all the credit@syon, 1999, pp. 133).

Insolvency distinguish from debtor insolvability:hike the insolvency is that

debtor state which express his incapacity to paydébts at the maturity from

missing liquidities, insolvability is a state ofnéincial imbalance of debtor

patrimony, where the value of liabilities is bigg#ran the assets. The judicial
reorganization procedure and bankruptcy, occugdlioases where the debtor is in
insolvency, without taking in consideration theigabetween the liabilities and

assets of debtor's patrimony #@enaru, 2004, pp. 586; Appeal Court of
Bucharest, commercial court, Decision no. 131/1999)

Regarding bankruptcy, is take it in consideratiom ¢essation of payments, and not
the solvency or the insolvency, meaning the ratibliabilities and debtors assets,
because there can be cases where it can be detlankduptcy even if assets
surpass the liabilities.

The interruption of payments is nothing else tHagayments of some due debts.
Whether the liability is bigger or less than asstts trader insolvability does not
implicitly entail the effective cessation of payn&n

Insolvability must not be mistaken with commerdiasolvency (...). While the

insolvability means liabilities over assets (L>&pmmercial insolvency puts the
trader in the situation of being no longer abl@ay his debts with liquidity (cash),
regardless of the ratio between assets and liabiliPiperea, 1996, pp. 57).

Under Law 85/2006 of insolventyin Romania, in the matter of regular trade
companies, solely the insolvency state can bedhsecfor applying the insolvency
procedure and, implicitly the bankruptcy procedure.

The debtor’'s creditors are not interested in how llabilities and the assets
composing the debtor’'s patrimony are, but only Wwaethe payments of the debts
are made or not made upon the maturity.

The simplified procedure (bankruptcy procedurelfisis applied also for the
insolvability cases, not only for the debtors’ ikamcy, situation regulated by art.
1, paragraph, letter c, pt. 1 of Law 85/20(&arpenaru & Nemg& Hotca, 2008,

! Law no. 85 on 05.04.2006 regarding the insolvemrmcedure, published in the Of. M., Part | no.
359/21.04.2006, as further amended and completed.
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pp. 20-34), respectively to the traders, legal entities, tatnot own any goods in
their patrimony/heritage

We believe that, in this case, the debtor insolitgbwvill become subsequent to
debtor insolvency, this being a criterion for chagsthe procedure form of
application. (extracts: Tuleasca, 2010; Tuleas@alp

3.2.In the case of special trade companies, the inbdityahas a special meaning,
different from the one under the common law, sueamning being imposed by the
functioning principles and by the activities of Buentities.

3.2.1.Thus,the bank’s solvency has the role of covering therbanking risks:
the credit risk, the operational risk and the market riskand of the capital
requirements related to the fixed general experidssally, when determining the
banks solvency, it is also considered the covesingther capital requirements and
of transitory capital requirements.

In a much wider meaningthe bank’s solvency represents: the banks’ capacity to
honour their covenants being, like the health afheendividual, a complex given
fact. The solvency is determined by numerous feictbe business management
quality, an adequate internal organizational sturg, the risks quality and last, it
represents the financial aspect of the banks insiese of financial capacity of
sensing the kicks, meaning the capacity of absgrbime losses, capacity
determined by their profitability and by the leegltheir own resources.(Duplat,
1990, pp. 9; Leguevaques, 2002, pp. 71)

! Theloan risk is the present or future risk of negalfjvaffecting the profits and the capital due to
the debtor’s failure to comply with its contractuabilities or due its failure to comply with the
established liabilities art.2 para.5, let. j) of the National Bank of RomaRegulation no. 18/2009
regarding the frame of management of the crediitini®ns activities, the internal assessment pssce
for capital adequacy to the risks and outsourcomgions of its activities (Of. M. no. 630, 2009).

2 Theoperational risk is the loss risk determined byeitthe use of some inadequate processes, and
systems and human resources or that such inaddguaimplied with their function, or by external
events and actions. The operational risk includes #e legakisk - art.2 par.1 let.c) of the National
Bank of Romania Regulation no. 24 /2006 on determittiegminimum capital requirements for the
operational risk of the credit institutions andfod investment companies (Off. j. n0.1035bis, 2006)

% The market risk is the current or future risk negely affecting the profits and capital caused by
the market fluctuations of the prices of equityusies and of the interest rate regarding the
activities included in the transaction portfolios avell as by the foreign exchange fluctuations and
those of the merchandise prices for the entirevagtof the credit institutionsart.2 para.5, let. m) of
the National Bank of Romania Regulation no. 18/2@p9it
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In all cases,the bank’s liabilities represent the bank’s resoas and a bank shall
not be bankrupted because of its significant litib# but because of its non-
competitive assets or exaggerated ass@@shneau, 1997, pp. 4)

Technically speaking, the bank’'s solvency is relate its own resources by
reference to the capital requirements needed feerory the significant banking
risks.

Therefore there is no connection between the solvency ofualusade company
and the solvency of a banlAccording to the substantive law of the trade
companies regulated by the Romanian law, they sob/gble” if the assets are
equal to the liabilities. In case of a negativeripainial imbalance between the
assets and liabilities, the liabilities are highwan the assets, the trade company is
insolvable, therefore, is in a state of insolvency.

The basic principle of accountancy, the assets mestqual to the liabilities, is
also applicable to the banks’ accountancy, howeersignificance of patrimonial
assets and liabilities is different from the claabimeaning.

In the banking area, an asset (“credit assetsgpresents a resource controlled by a
credit institution as a result of past events, etguto generate future economic
benefits for the credit institution, the cost ofialh being assessed in a credible
manner.

A debt (,credit liabilities”) is a current obligation of the credit instituticesulting
from past events, the settlement of which wouldillteés resources incorporating
economic benefits. Under these conditialkthe banking assets registered in the
balance sheet or off-balance sheet are exposeisks and represent the bank’s
exposure.

The banks can solely survive provided that a mimmievel of solvency is
maintained, thus as this level is statisticallyedeined; therefore the requirements
on the bank’s solvency represent the most impopgardential measure imposed to
such entities. The level of covering the bankisggiby means of its equities that is
the level of bank’s solvency is determined by thlwency ratio.

The solvency ratigs the proportion between the equities and all theomiagnking
risks /exposures, registered in the balance sheefftalance sheet, affected by
risk weights, depending on their characteristics.
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The minimum level of the solvency ratio of the bank 8% being established
under pct.3.2.a of the Annex 1- Adjusting the b risks of the National Bank
of Romania Order no.13 of 2011

The decrease of the solvency ratio under 8% immeglialerts the supervisory
and control authority that will order the adoptimirmeasures for financial recovery
of the bank.

The banking experts consider that the banks caratipwith a solvency ratio over
5% (Basel Committee on Banking Supervision, 200%#), an certain cases, even
with a ratio of minimum 4% however, bellow this tlalvency level the bank
faces a critical state of insolvency.

Obviously, with a solvency ratio bellow 2% the bazdn no longer survive, the
bank's risks /exposures are so high by referencethiir equities that,
probabilistically, the collapse is inevitable.

On the other hand, although the bank’s insolvelegyasents a distinct form of the
banking insolvency, it has a direct relation withe tmain form of banking
insolvency: liquidity crisis or stoppage of paynme(gxtracts, Tuleasca 2011).

3.2.2.Exactly like in the case of the banks, the insueamudertakings insolvability
has a special meaning, different from the one utfdecommon law.

The insurer’s financial stability, a priority of thothe insurer and the supervisory
board, is mainly provided by the appropriate cogeraf the risks undertaken and
guaranteed and of those afferent to its investraetitity. Thus, the insurer is
bound to cumulatively the paid share capital ardinimal solvency margin.

In fact, the insurer is bound to hold, at any motm#Te available solvency margin
at least at the level of the minimal solvency margalculated for each operated
class of insurances.

1 National Bank of Romania Order no.13 of on reportihg capital requirements for the credit
institutions, published in the Of. M., Part | n®670f 04.11.2011.

2 The overall assets items free of any liens, exfmpthe non-tangible assets correspond to the
available solvency margin art. 2 paragraph 2 in The Romanian Insurance Sispey Commission
(CSA) Norms on the calculation methodology of tlwvency margin available to the insurer
operating general insurances, of the minimal salyenargin and of the security fund, implemented
by the CSA Order no. 3/April $4 2008, published in the Official Journal, Parbl 846/06.05.2008
and art. 2 paragraph 2 in the CSA Norms on the lon methodology of the solvency margin
available to the insurer operating life insuran@dshe minimal solvency margin and of the security
fund, implemented by the CSA Order no. 4/April"22008, published in the Official Journal, Part |
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The available insolvency margin representing thgitpe difference between the
assets and the liabilities — certain and the ohatsrhay materialize in the future
(net assets) (Constantinescu 2004, pp.361), thedris capacity to cover its losses
without resorting to the equity should exceed oleast be equal to the minimal
solvency margin. Thus, as said, the available salyenargin represents the main
indicator of the insurer’s financial health, itspeaity to cover the unexpected
losses so that its decrease below the minimal \vsdtieut by the prudential norms
(below the value of the minimal solvency marginjicgates financial problems of
the company, under the form of solvency crisis.

Under these circumstances, the decrease of thersgivmargin below half the
minimal limit set out by the legal regulations fitve security fund indicates a
profound solvency crisis, an irremediably compradisfinancial situation

requiring the initiation of the bankruptcy proceelur

This form of the insurer’s insolvency may be accamipd or not by a liquidity
crisis and may be independent from the actual raftithe insurer’s assets and
liabilities. The possibility that the future debtsnpredicted loss may not be
covered is maximal and, for this reason, the salyamisis represents the cause of
the insurer’s failure (extract Tuleasca, 2010).

4. The Liquidities Test or the Insolvency Criterion

4.1.In Romania, the Law no.85/2006 on the insolvenocedurd, preserves both
the condition for opening the collective proceduttee insolvency defined as:
“that state of the debtor’s patrimony characterizby the insufficiency of funds
available for the payment of the certain, liquidedand payable debts” (art.3 pct.1
of the Law no. 85/2006). The minimum quantum otléi® is RON 45,000, and for
employees, of 6 national average gross wages fpptayee.

The novelty of the current regulation is definingetlegal state of imminent
insolvency and the cause for opening the collegbinazedure. The insolvency is
imminent wherit is proved that the debtor shall not be able &y upon due date

no. 346/06.05.2008, as both CSA Norms have beendetdny the CSA Order no. 12/July22009
published in the Official Journal, Part | no. 548¢st &', 2009.

1 Law no. 85/05.04.2006, on the insolvency procedymeblished in the Off. M., Part | no.
359/21.04.2006, as further amended and completed.
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the due and payable debts he undertook, from théadle funds available on the
maturity datg(art.3 pct.1, let. b of the Law no. 85/2006).

The existence of the insolvency state requires eemomplex analysis than the
simple definition of the insolvency or imminent ahgency notions, two defining

elements under mutual interdependence resulting frathe insufficient funds and

the failure to pay the due debts.

The defining elements of the insolvency also ineladsum of other aspects whole
legal regulation and doctrinarian and jurisprudenglarification can altogether
accurately establish the sphere of the insolvetiypn.

The pecuniary funds insufficiency as a state ofghgimony, represents in fact,
the debtor’s inability to pay the certain, liquiddadue debts out of the available
funds. “The payment inability” has been considef@th objective de facto
situation, the result of the comparison betweentdte amount of due debts and
the available amounts of the debtor: the crediétad of the bank account plus the
cash from the desk.

The opinions related to this view are quite difféareéhey considered either that the
insolvency state is more resembling to the sitmatad temporary financial

difficulty of the debtor (Guyon, 1999, pp. 14®) the ascertaining of the
interruption of payments — therefore the paymeability — as an irremediable
situation.

Certainly, the inability to pay the debts does catsider the absolute inability to
make payments, does not consider a situation withway out, such an
interpretation rendering, beyond its lack of accyraa very difficult burden of
proof, the delay in opening the bankruptcy procedamd the elimination of any
business redress opportunity (Jeantin & Le Canf891pp. 385; Turcu, 1996, pp.
29).

What is characteristic for insolvency — under tlspezt of complying with this
condition — is the absence of the available fundficient for paying the due debts
but also the impossibility to obtain a small supdoom the bank for paying the
debts. In these terms, the debtor can be subjexthé collective procedure even if
it has funds or liquidities, but such funds or ldlities are insufficient for the
payment of the due debts. (The distinction betwi#enterm of “insufficiency”
used under the law and the term of missing funds$ the conclusion that the
insolvency procedure can be open even if the défaiercertain funds and makes
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certain payments, however such funds are insuffidier paying all the due debts
(Piperea, 2008, pp. 282).

In our specialty literature the opinion is that ffecuniary funds a debtor possesses
consider the credit balance from the bank accounvm all the bank accounts it
has, and not only from one or from the official ¢Roiesti Court of Appeal, Civil
Section, Decision no. 372AA of April 41998) plus the cash in the desk, by
excluding the debts (Bucharest Court of Appeal, @ential Section, Decision
no.131/1999).

The Romanian specialized literature, influencedthy French and antebellum
doctrine and case law, considers that the insolvprmacedure must be applied also
to the debtor that carries out with the paymentsubyg fraudulent or ruining
means of procuring liquidities. (Costin & Miff, 200pp. 66)

We consider that the expansion of the realm ofitis®lvency notion - in the
current stage of the legislation, doctrine and d¢asein our country — by the
analysis of the funds origin and the inclusion loé tases of procuring funds by
fraudulent means or by any other means contragntbonest commercial practice
in the state of liquidities insufficiency, cannet possiblé&

The use of ruining means for procuring funds, felagling the payment cessation
of the legal entity, is relevant only from the adpef the limitative cases that can
entail the patrimonial liability of the member dfet supervisory or management
authorities, under the terms of the art.138 of lthesr no. 85/2006 and under the
aspect of the legal documents concluded by theoddat can be cancelled under
the collective procedure according to the art.8thefLaw no. 85/2006.

The failure to pay one or several certain debtswpaturity does not always have
the meaning of an insolvency state, as the delarodeny the payment of a debt, in
good or bad faith, however possessing the fundstertte, being solvable.

The insolvency is a state of the debtor’s patrimahgt must not be confused with
insolvability or with the denial in making payments the payment of a debt
represents also an act of will of the deltor.

1 In France, the doctrine and the case-law havetaotig expanded the notion of cessation of
payments thus as to include these cases.
2 Cluj, Court of Appeal, Commercial Section, Decision. B&R/April 9" 2001; Decision no.
37R/March 11 2000.
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Therefore, the failure to pay a debt upon maturityst be the result of the debtor’s
inability to pay the debt from available funds (Guy 2000, pp. 26), the result of
the missing or insufficient funds.

4.2.According to the banking regulation, accordingte traditional conception on
insolvency, the two constitutive elementd insolvency as provided under the
general regulation of the bankruptcy in Romaara also provided by this special
cause of banks failure: the due liabilities and thrbalance between the available
assets and available liabilitigkeguevaques, 2002, p.323).

The defining elements of the banking insolvencyarrttie form of liquidity crisis
are:the payment incapacity of the debtor or the insigfit funds and the failure to
pay the due debtsIn the specialized literature, the debtor failuge make
payments is similar to available cash funds insidficy. To this end, please see:
(Carpenaru, 2011, p. 735).

Thus, there is an imbalance between the asset&aildies patrimonial value, but
it is of a different nature;the liabilities are short and the assets are longd'e
Nabasque, 1999, pp. 15).

In case of a bank, the lack of available funds iregufor the payment of the due
debts represents a far more serious problem thdheircase of any other trade
company considering that, at any time, the banklicamdate a part of its assets,
that it can obtain loans from other partner bankérom the National Bank of
Romania.

The correct management of the liquidity risk impo#®at the actual available cash
funds of the bank to be higher than the necessaijahle cash funds, the banks
being required to maintain the liquidity ratio tarénimum limit of I, calculated
as the proportion between the actual available daskds and the necessary
available cash funds, per each maturity band.

The insolvency of the bank shall not be entailedh®yoccurrence of the liquidity
risk, by the decrease of the liquidity ratio belldv or independent of the
occurrence of other banking risks.

This is the result of the fact that the bank haes plssibility to overcome the
~temporary financial embarrassment” or the ,castidant” (Nussembaum, 1996,

! Article 7 paragraph 1 of the National Bank of RoraaRiegulation no. 25 /08.11 2011 on the
available funds of the credit institutions, Of. B011, no. 820, Part I.
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p.79) by injecting liquidities from inter-bankingdns, from assets sale, from
monetary market operations carried out by Natiddahk of Romania: sale of
eligible assets (state securities, deposit ceatdis issued by National Bank of
Romania, a.s.0.), collateral loan, foreign exchasgap, overnight loans, a.s.o.
thus, the liquidity risk cannot generate per selituéidity crisis able to lead to the
bank’s insolvency.

Usually, the bank shall not be able to rebalaneelijuidity ratio and fails, when

the occurrence of the liquidity risk has been corenily caused by other banking
risks, such as, the occurrence of the solvencyamskthus, the effects of liquidity
risk occurrence cannot be overcdrfextract, Tuleasca, 2011).

4.3.In the matter of insurers insolvency, as resulfiogn the art.3 let. j pct.1 of
the Law no. 503/2004, the defining elements of thsurance undertaking
insolvency are, in its case, tahe failure to pay the due debts and the obvious
payment inability.

The insurer's activity is subject to the liquiditisk® and, for this reason, the
prudential norms determine the coverage modesi®frigk by regulations on the
insurer’s financial investments and by the esthbisnt of the liquidity coefficient
as a criterion of the determination of the inswwarapacity to cover the liquidity
risk. The liquidity coefficient represents the catif the insurer’s liquid assétand
short-term liabilities towards the insured and dadés the liquidity risk coverage
degree.

L If the bank has significant solvency issues, saictaspect shall be soon known by the public and
the bank shall be no longer able to obtain anydptating a liquidity crisis the bank will be unalib
overcome.

2 The liquidity risk represents the possibility @cording losses or of non-obtaining of estimated
profits resulted from the insurers’ impossibility ¢apitalize assets to honor at any moment and with
reasonable the short-term payment obligationsamn tthe difficult collection of the receivables et
insurance /reinsurance contracts - art.1 itemt8énCSA Norm as of September™2009, published

in the Official Journal, Part | no. 621/Septembgf, 22009.

3 The following are considered liquid funds: goveemnbonds and bonds issued by the public
administration authorities, bank deposits, castbank accounts and cashier’s office, transferable
securities traded on regulated and supervised tsarkguity securities in collective investment
bodies in transferable securities.
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In this respect, the insurer is bound to have ithédity coefficient for the general
insurance activity and for the life insurances pleast 1 (oné)situation in which
the value of the liquid assets is equal to the tywrarof the short-term liabilities.

Under these circumstances, the same as in the afaghe regular trading
companiesthe available funds consider first the cash, theraponal cash-flow
provided by the funds generated by the subscriptioerations and the incomes
obtained from investmentLC@nstantinescu, 2004, pp. 371). But, a liquidity
coefficient below the one determined by the pru@dénhorms indicates the
liquidity crises or the imminence of the insurditgiidity crisis.

The failure of the insurance undertaking occurs rwiteundergoes an obvious
inability to make payments, to obtain sufficienhdis for the payment of the due
debts, i.e. when it cannot overcome the liquidiigis (extracts: Tuleasca, 2010).

5. Conclusions

The liquidities test and the balance sheet testh@insolvency and insolvability,
are the essential criteria for determining the ess$ failure, usually materialized
in the bankruptcy.

In the matter of general corporate law, the insotyeand insolvability have a
similar meaning in the EU member states and alf tve world, the liquidities test
being used the most, in accordance with the Ldgislguide on the insolvency
law drafted by the United Nations Commission fdeinational Business Law.

The legislator's option for one or another of thesgeria represents a structural
option depending on the legal culture of each staieever, considering the
economic causes and effects of the insolvability amsolvency, that tends to
remove the unilateral, exclusivist options. The ibess failure of special

companies: banks and insurance undertakings, ésrdieted by the alternative use
of both criteria: insolvency and insolvability.

On the other hand, if the meaning of insolvestiycto senspis similar in the
matter of general corporate law and in the spedgborate law, when it comes to
insolvability, its substance fundamentally differs the law applicable to the

1 Art. 8 paragraph 6 in the Norm implemented by@8A Order no. 9/2011 published in the Official
Journal, Part | no. 325/May 112008.
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regular traders and in the law applicable to tlgall@ntities acting in the financial
services sector.

To this end, the meaning of insolvability of theesjal trade companies - banks and
insurance undertakings - as an essential critdoordetermining its failure, has
nothing to do with the traditional meaning of ingdility: the patrimonial
liabilities are higher than the patrimonial ass@tscording to the special opinion,
the insolvability does not indicate liabilities @ezling the assets of the banks and
of the insurance undertakings but the fact thay tih@ not have the capacity to
cover their risks, i.e. the possible losses thatdcbe generated by the occurrence
of the main risks of their activity, and obviousire not manifested externally.
Regardless of the criterion established by lawditermining the business failure,
both the insolvability and the insolvency reflgot thusiness failure or its inevitable
occurrence.
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