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Abstract: Human right is a complete concept within it whickver tends tdevidethe identity of
men or women but simply say human. The ways in whiomen experience human rights
human right violations are unique. While human t$glare often understood as rights that
everyone has by virtue of their humanity, the agstion that all humans have the same experie
and needs is particularly problematic for womene Human right revolution which has becom
core principle of almost all the laws of the on around the world discern that its essencestifuat
in enumerating it into a piece of law but practigapplying it and respecting it, as an eternat p&
justice. There is an urgent need to adopt balapgeoach in identifying the rights of ween as
human right. At the same time identifying thishtigndividually and as part universal phenome
of human right should be the concern of every wonmevery walk of life. The present stu
undertakes a doctrinal research and attempt twalhji analyze the practical application of hun
right norms from both national and internationa lzerspective, thus drawing the attention of hu
right activist to thé problematic area of conce
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1. Introduction

“All human beings are born free and are equal imt@apd dignit”. “ State shall nc
deny to any individual equality before law and dquratection of lav’. “Everyone
shall have right to effective remedy by competeatiama tribunal for any ac
violating the fundamental right granted to therrcbypstitutional law”?
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The nature have endowed man with innumerable rightsfreedom, the generic
term man, is quite wide enough to include women,dlsough natural function of
men and women seems to be differentiated by inbatare of two opposite sex,
the metaphysic of natural law have never denied#sic right of the both. Unlike
nature, the attitude of the human society towardhei seems to be otherwise. In
present era the progressive atmosphere of humalhzaion, has witnessed
transformation of social and economical policy foe betterment of individuals
lives adopting a humanistic approach. In spitegkistence of several policies in
her favor, women seem to be deprived of her rifail( 1975, pp. 132-146). Is it
due to the absence of a law exclusively definingrigint and status in the society?
Surely this cannot be the reason; there exist dnowogtional policies and
international convention to protect the dignitywdmen but yes the absence of
proper strategically body to implement this laware side and ignorance of their
right on the other, contribute to existing vulndeagituation of women.

The above said proclamations are the basic prih@pa objectives of both

national & international law as such; human righdl éundamental freedom are the
birth right of all human being, their protection gromotion shall be the first

responsibility of the state. The world conferencehmman right reaffirmed the

solemn commitment of all states to fulfill their liglation to promote universal

respect for observance and protection of all hunight and fundamental freedom
in accordance with the Charter of United Natiorstimment relating to human
right and international law. Though global commitiné equal human right for

women has progressed rapidly during last fifty geanany conventions and
treaties were also adopted to provide wide rangegbt for women (Neil, 1975, p.

132). In spite of this, instruments have not féatid a practical realization. To
take for example physical and psychological abdseamen, domestic violence,

women trafficking and rape in war which in factaideast condemned war crime,
etc. such incident insists women globally to condetme act and demand their
status as human being in the eye of law rather @éimaobject in the eye of society.
(Neil, 1975, p. 131)

Several international conventions which are useahasstrument for transforming
status of women, caste obligation on the stateradieate inequality on gender
basis to understand what equality are and hownitoeaachieved. Such obligations
are in fact legally binding under international lamd the courts have to take
cognizance of the meaning and scope. Mere raiificadf treaty shall not be

sufficient it should be subjected to periodicalusicry by an independent body or a
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committee which shall demand its accountabilityifeobligation under treaty law.
Feminism which has become a global movement sheqmeseflects the interest of
the women in every region of the world. It symbetizan awareness of oppression
on domestic, social, economic level, accompanied wlling to struggle against
such subjugation.

Further UN report on women clearly states thatwloeld 2.8 billion of women
remains humanly largest marginalized grouplthough there is a formal
recognition of women'’s right and legal acceptante@men’s equality with man,
extensive data gathered by the UN show that womentirmues to face
discrimination’ They are least presented in public life almostngwvbere.
Fortunately the issue of women’s equality is nowuiiing a new significance and
forceful feminist movement has created an ideoklgiwandates for actualizing a
substantial equality between sexes. Hence howadfar Has been able to grant
equality of status and opportunities to women mhetexamined. Human right
remains both the system of reality and an ever mkipg set of objectives,
fulfillment of which is possible only through a jpess of constant struggle.

2. Concept of Women’s Right as Human Right

Attempt to understand the meaning of human rightrigial in any enquiry of
human philosophy patrticularly in international sghevere diverse culture are
involved, were enforcement mechanism are fragiledddstanding the term human
right will enhance one’s ability to judge seversdue such as, which rights are to
regarded as absolute, which are universal, whight rare to be given priority,
which can be overruled by other interest, whichscalr international pressure and
which demands programme for implementation.

Genesis of the term human right lies in both ploidgcal and moral enquiry. The
object here is not to study the moral or philosophtheory of human right but to
understand from their view point the moral or pddphical meaning of human
right (Symonides, 2000, pp. 31-66). Accordingly lamright helps to devise a
translation formula which will permit men and womem speak to each other
across the gulf of creed and dogma, which could hecessary exercise if there is
to be universal recognition of human right printi(@haskar, 2001, p. 14). Moral
philosophy on other hand helps to delineate thactire of human thought in a

1 515 Session Agenda 11,United Nation Commission on HuRight.
2 Amnesty international report 1998.
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manner which reveals the implication of thinkinglaspeaking about the right in
particular way.

It bears the emphasis at this point, that concépgtuman right interrelates to
human. These are the rights that human being acgininply because they are
human. Some scholars identify these rights as alainalienable, moral and

universal. The second word in the term human “Ri¢imugh controversial is not

necessarily a trivial. As described by Professoude&Symonides (2000, pp. 5-14),
“Right is a chameleon like term which involves 'edyiof legal relationship”. Right

in a strict sense involves correlative duty, sometiright is used to indicate
immunity or privileges and sometime it refer to tpewer to create legal

relationship. In turn if right is classified intéagn against government, individual
private organization it shall lead to complexitiesr instance it may involve wide
variety of interpretation which may not necessasilpport individual human rights
demand. (Pandey, 2006, pp. 48-182)

The point here is to know whether the concept ofn&u right itself is
discriminatory, a peep into modern theory of humght based on justice, dignity
and equality of respect and concern reveals tltgdriminating justice should be
the first virtue of any social institution.

Monumental thesis of John Rawl's “A Theory of jasti reveals that the role of
justice is crucial to understand human right. Tih& principal of Rawl’s theory is

that each person is to have an equal right to tbst rextensive total system of
equal basic liberties compatible with similar systef liberty to all. As per this

modern theory of human rights discrimination on giheund of sex can victimize

both men and women. But discrimination on the basigender victimizes on

range of ground alongside sex. Nothing can standejiect the statement that
women are human; as such their rights are inalleriabegral and indivisible part

of universal human right. Human right abuse aga@nstoman is not just about
violation of the integrity of person who happend&a woman but violence to her
individual personality and legal status. The stendiscrimination lies in deep

sealed cultural attitude which degrade the femates. (Pandey, 2006, p. 7)

Suffice to recall, when UNO established the pdiitiagghts of women, it were an
exception rather than a rule. When UDHR was beafidir it was proposed that its
first Article should be read as “All men are bra#ie Feminist perspective of
human right has also emphasized the male biaslaffygiage and content of the
earlier proposal of UN were severely criticized; vias proposed that the
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fundamental structure underpinning the human riigtourse should be altered to
acknowledge.

Violation against women, rather than being satisfgth the creation of a special
category of human right for women equalize theustabf women with her
copartner. It's true that UN have failed to incaqie the female perspective into
its machinery at fundamental level, example failofeUN to detect systematic
sexual violence against women during fact findingsion to Rwanda after 1994
genocide. With regard to this ICRC has also faitedcknowledge hoe right to life
have a specific application to women.

Human right norms are only recently merged withapjak process of advancement
of women, improvement of the status of women. Humght system is evolving
to incorporate a female perspective through creatfospecialized instrument and
function. This includes convention and committgeecifically on women'’s right.
The creation of special Rapporteur on violencersgavomen in the year 1994, the
adoption of General Assembly Declaration on eliiora of violence against
women and key human right NGO such as Amnestyriatemal develops way for
women’s human right sectots$iere there is a need to envision a society whiitth w
respect her dignity and freedom. For human righvafnen is a collective right to
see and accept her as a person with capacity tdedecact on her own behalf and
to develop her full potentiality. As such it hassheunanimously expressed that
women’s right is a human right.

3. International Instrument and Mechanism for Protection of Women’s
Human Right

There are several international conventions anchamsms which set universally
accepted procedure in relation to human right dsadl @ eliminate discrimination
against women. Women'’s rights are human righthéngast human right advocate
often tended to treat women’s right separately floaman right. But such an
attitude is rapidly changing. In recent decadesyds relating to women'’s right
have gained a prominent place in the global paliaking arena, especially after
the world parliament has equally recognized thbtra§ men and womehUDHR
which gave birth to major human right instrumenbyide range of right and

TAmnesty report 1999, 15 steps to protect women.
2 |n 1945, the UN Charter afforded to women and nmrakeconomic, social, cultural, political and
civil rights.
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protection for women against women also. Violengaimst women impairs or
nullifies the enjoyment of her right and fundamérfteaedom. The discussion
below provides a brief overview of major policy,sirument, resolution and
commitment made by member state of United Nationsdd aegional
intergovernmental organization on issues specijiceglating to protection of
women’s right and dignity both in time of peace avat.

3.1. Convention on Elimination of all Form of Discimination against Women

CEDAW! has provided women with a framework to structimeirtown national
debates and advocacy related to attaining the afaggnder equality. Rectified by
177 countries, it was the first legally bindingemtational convention to set out
principles on the rights of women in all fields. Ubdries that have rectified it have
an obligation to implement CEDAW. It prohibits disgination, seeks to eradicate
it in all areas of women’s live and prescribes theasure needed to ensure that
women worldwide are able to enjoy their right. CBNAcovers both public and
private act of violence and sets out recommenddtiostates to address violence
against women including legal protection prevento reporting. CEDAW calls
for increasing women’s participation in decision king process. This
methodology has been used by national and locatrgowvent as well as regional
intergovernmental organization. By adding anothar $o its project CEDAW
optional protocol came into force in 1999. By 200%, states had signed the
protocol of which 64 had rectified it. The optionarotocol strengthens
enforcement and encourages compliance with theestion. It allows non state
actors individuals or organization to submit wnttelaims of violation of rights
directly to the committee that monitors CEDAW corapte. This is known as
communication procedure, the received complairgsfarther investigated which
in fact is mandate on the committee.

Trafficking in persons including women and childrieas been a matter of great
concern especially after the outbreak of sex racket excessive flesh trading
business, any lenient attitude of law to handlecse would worsen the situation
resulting increase in trafficking. This alarmingusition calls for an effective action
to prevent and combat trafficking.

1 Adopted by the United Nations on 1979.
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3.2. Declaration of Elimination of Violence againstWomen

Declaration on elimination of violence against waontecognizes the urgent need
for the universal application of rights and prifegp with regard to equality,
security, liberty, integrity and dignity of all han beings. It concerns that
violation against women is an obstacle to the agmeent of equality development
and peace. Taking into account the above declaratid the work of special
reporters shows that there are gender based velsach as battering, sexual
abuse, sexual slavery, rape, sexual harassmeijtatipn and forced prostitution
as well as violence against women resulting frontucal prejudice, racism,
xenophobia, pornography, armed conflicts, religiangl anti religious extremism
and terrorism are incompatible with dignity and thioof human personality The
declaration urges the government of all memberestéd take urgent action to
combat and eliminate all form of violence againetiven in private and public life.

3.3. Vienna Declaration and Programme of Action

The declaration and programme of action was addpyetie world conference on
human right on June $51993. The world conference on human right considler
that the promotion and protection of human rightiisnatter of priority for the
international communities, the conference furtiféares a unique opportunities to
carry out a comprehensive analysis of the inteonati human rights system and
the machinery for protection of human rights inerdo enhance and promote
complete observance of those right in a just atahicad manner. It recognizes and
affirms that the human person is the central stibjfc human rights and
fundamental freedoms and hence should be the pahibeneficiary of these rights
and freedoms. Deeply concern by various form ofrdisination and violence, to
which women continue to be exposed all over theldvddeclaration recognizes
that the activities of the United Nation in theldieof Human rights should be
rationalized and enhanced in order to strengtherlthited Nations machinery in
this field? In particular, the world conference on Human Rigbtresses the
importance of working toward the elimination of ince against women in public
and private life. The world conference of Human HRigalls upon the General
Assembly to adopt the draft Declaration on violeagainst women and urges
states to combat violence against women in sitnatfoarmed conflict. Violation

! The Hindu, News paper, February™®002, p. 6.
2 http:// www.amnestyusa.org/women @12.pm on 260720
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of women’s right and dignity at the time of wariigeverent to the principles of
International Human Rights and Humanitarian Lawl ¥blation of this kind

including in particular murder, systematic rapexusg slavery, and forced
pregnancy requires a particular effective respofi@gangsak, 2001, pp. 112-126)

3.4. Beijing Declaration and Platform of Action

The year 1995 witnessed World Conference on womedeijing China. Beijing
Declaration and platform for Action was produced member states that
highlighted twelve critical areas of concern regagdvomen. The Declaration is
not a binding document, but since its conclusicached through consensus and
states are signatories to it, they shall have icetammitment to fulfill their
obligation. Beijing Declaration acknowledges théces of all women’s throughout
the world and honors those women who defeatedhhlenging circumstance and
paved way of hope to the youth women generationedtfirms women right as
human right and recognizes absolute right of sigifity of womanhood, aims to
prevent and eliminate all forms of violence agaiwstmen and girls by ensuring
the success of the platform for Action which wélquire a strong commitment on
the part of the Government, International Orgaforaand institution at all levels.
It concerted action by all to create a peacefudt, jaumane and equitable world,
including the principles of equality for all peopé all ages and from all walks of
life. The platform for action is an agenda for womempowerment. Thus the
objective of Platform for Action is the full readiion of all Human Right and
fundamental freedom of all women, which is esséritia their empowerment.
While it must be kept in mind that the states arden the duty regardless of their
political, economic and cultural system to promatel protect all human right and
fundamental freedom. The implementation of thidfptan, through national laws,
formulation of strategies, policies, programmes aeselopment priority is the
sovereign responsibility of each state.

Apart from the above declaration and conventiorregh&re two documents on
obscenity the Agreement for Suppression of theuGition of obscene publication
and the International Convention for the suppressibCirculation of Traffic in

Obscene publication. International legal instrumea never be fully absorbed
into our system unless we convince ourselves and gowernment that the

! Also see Amnesty report 1999: 15 step to protechen.
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betterment of the country depends on the de faatognition of women as equal
partner. In particular the social relationship ainmand women has to be changed
within the context of their personal and workingeb in the notion of equality,
equity and justice. The struggle has been wagedigfir an interactive process that
derives its impetus from women’s movement, natigraehd globally. It welcomes
government and international organization to crelmeal and international
dynamism to inform each other about the changesgs Tim an attempt to address
the inequalities and disadvantages suffered by worseveral interventions were
put in place at the International level.

4. The UN and Women's Human Rights

Feminist perspectives of human rights have empéddize male bias from which
international human rights law, the language anmdteztt of human rights treaties
and the functioning of the United Nations itseleogte (Worth & Chink, 2000, p.

125). They thereby propose that the fundamentaicires underpinning the
human rights discourse should be altered to ackeuye violations against
women, rather than being satisfied with the creatd a separate category of
human rights for women, which merely reinforcesrthtatus as an optional extra.

It is true that the UN has indeed failed to incogbe the female perspective into its
machinery at a fundamental level. Examples of thttude using only the male
pronoun in the major treaties; the ICCPR's failume acknowledge how
fundamental rights such as the right to life hav@ecific application to women.
For example female infanticide or honor killingsielhare outside the boundaries
for redressing which apply to violations committby a “person acting in an
official capacity - And the failure of the UN to tdet systematic sexual violence
against women during a fact finding mission to Reaaafter the 1994 genocide.

5. State Responsibility for Women's Human Rights

The state has an obligation tespectwomen's human rights through its direct
action, agents and structures of law. A state'sttotion must recognize equality
between women and men in all spheres; state ociaffactors must be held

! “Has international Human Right Law failed” by Lizakop, Tiger Tail communication. Document
http://www.tiger-tail.org.
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accountable when they perpetrate violence agaimshem; private actors who
perpetrate violence against women must be prosiécute

The state has an obligation peotectwomen's human rights. The state must take
all necessary measures to prevent individuals aupg from violating the rights of
each individual. As such, the state must takeraéftive steps to prevent direct and
indirect discrimination against women. Women must fairly represented in
government and have legal access to all forms gfl@ment. The state is also
required tofulfill the human rights of women by ensuring opportusitier
individuals to obtain what they need and to prowi# which cannot be secured
by personal efforts. This obligation for women amén ranges from providing
food, water, housing and education to ensuring d¢beditions necessary for
women's organizations to form and function.

International law has developed the standarduef diligenceas a way to measure
whether a state has acted with sufficient efforlive up to its responsibilities to
uphold human rights, i.e. to respect, protect atfillf As a standard that has been
incorporated into UN documentdue diligenceis a term used to describe the
minimum effort which a state must demonstrate thillfuts responsibility to
protect individuals from human rights abuses.

6. Conclusion

Human rights of woman throughout the life cycle arelienable, integral and
indivisible; significance of this right is emphastzunder national and international
law. In pursuance to its protection, several cotivenand declarations are
adopted. Mere ratification of such convention wit automatically confer right on
woman. Further the government should undertake tstegpadicate discrimination
which denies women’s human right. It should ensilv@® women are treated
equally in the eye of law, women evidence shouteirge the same respect as that
of the men in all judicial proceeding and should be punished harsher then the
men for the same offence. Where it is alleged tlscrimination in the
administration of justice contributes to the humght violation against women an
independent commission should be appointed to figae and make
recommendation to rectify the situation. All this possible if the state give
significance to both national law as well as ingional convention.

1 http://iwww.amnesty.org/en/campaigns/stop-violeagainst-women and also see Amnesty

international Report 2003, Human Right are Women'$iRig
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These conventions have to be activated and womei ctaim their right. The gap
between the existence of right and their effectimppyment also derives from lack
of commitment by government to inform men and wonadike about them.

Almost all parties to the treaty and conventionutiaectify international legal

instrument which provide for the protection of humaght of women and girl

children. International legal instrument can newerfully absorbed into our system
unless we convince our self and our governmentttiebetterment of the country
depends on the de facto recognition of women aslgoartner. In case, if they
have already rectified these instruments then #dleyuld examine any limiting

reservation with a view to withdrawing them. Théspiarticularly important in case
of the Convention on All Form of Discrimination agst Women were the

commitment of government is examined by the exténéservations.
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