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Judicial Control over Public Administration

Fadil ZENDELI *, Memet MEMETI 2, Agron RUSTEMI?

Abstract: Judicial control of administration and installatioh courts as specialized institutions
resolving administrative disputes (conflicts) sgrened legitimacyefficiency and accountability ¢
the administrative bodies and this contributedttergthening the protection of human rights age
administrative bodies. The paper attempts to addies administrative disputes (conflict) in gen:
hence giving spéfic data for some European countries and USA. &sde thesis topic is analytic
and contributes to the recognition of administetdisputes as legal and functional mechanisi
building the rule of law. The paper will result tviappropriate conclions that reflect the work «
institutions and administrative disputes (conflid§elf as a legal instrument and will help

concerned parties, officials, judges, researchens theoretical and practical importance
administrative disputes (confli.
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1. Introduction

Judicial control is the last mechanism appliedratite developed administrati
process and only after we have exhausted intedralréstrative procedures in
particular casehe parties are entitled to judicial protectioneTble of the court i
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an administrative dispute is to determine that ddeninistrative authorities have
issued a legal administrative decision or the |lzag wiolated.

When the competent administrative body completesatiministrative process and
issues the final administrative act as a producthaf administrative process,
against which the aggrieved party is unable toriglg of complaint as judicial
legal tool, then it creates a situation of confliispute) between the party and the
administrative body. (Pollozhani & Salihi, 2004,181)

All the activities of state and public administvati bodies are subject to
governmental control, internal control of state adstrative bodies (internal
control) and judicial review. The issue reviewed thg court in administrative
dispute is an issue of validity or invalidity ofrmthistrative actions since only the
court has the right of assessment of the legafigdministrative acts, as the case is
exhausted in administrative procedure.

Along with administrative disputes, were developgbcial judicial and legal
institutions, before all administrative tribunaftsdahe administrative judiciary. The
notion, administrative court (administrative trilalinverealtungsgericht) shows that
it is not about the administrative body that adpatiés, but for a special judicial
body that resolves various issues of administrdavwe The procedure developed
through administrative courts is a branch of julicactivity, unlike judicial
administration which is a branch of administratittvat cares about the inner
workings of the courts.

Developing of rule of law imposed as an imperatiie installing of a control

mechanism that will enable and provide extensigall@rotection in the field of

administrative activity. Carrier of this control@hid be the body that would be
independent and shall have the proper authorigdofiinistration in exercising its
activities to work in accordance with eligibility.

Courts are more legal institutions within a statgablished by the Constitution and
the law that apply and interpret laws and inteoral conventions, protect rights
and freedoms of man and citizen, and create arid bghts through the rich court

practice. The independence of the judiciary andrtie of law are the foundation

of a democratic constitutional state.

Although forms of control of administration are ionfant, yet they are insufficient
to complete the system of applying the principldegfality. The development of
legal science imposed as an imperative settingspiegial control that will be able
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to provide legal protection in the area of legahdty. The carrier of this control
should be a body that would be independent and lsha¢ authority, in order that
the administration in exercising its acts to adeinrms of legality. (Borkovic, 2002,
p. 128)

In developing of modern states, rules the attitilndé the judiciary because of the
professionalism and independent organization ofaith@inistration represents an
adequate form of judicial control over adminisivati

Administrative dispute is construction of a legalkedry and practice of the
nineteenth century, under the banner of protectimgglegality of objective and

subjective rights of citizens. Resolving conflicb®tween administration and
citizens, in France, in the early nineteenth centwas given to special councils
and the State Council (Conseil d'Etat). These werdirst forms of administrative

justice and administrative dispute (conflict) (lesntentieux administratif). With

this, the French legal practice created the fiosmE of administrative justice,

giving the example that would later follow otheatss in the European continent
(Borkovic, 2002, p. 448). Judicial control of admsimation means the power,
which is given to a body independent from politipalwer and administration to
resolve conflicts, which are caused in the fundtignof the administration.

Judicial control should ensure that the administeaauthority shall not exceed the
powers and exercise control over the administraiioexceeding authority and

violates the rights of citizens.

It is interesting the report of the judiciary teetlxecutive (government), because
the government often (in history), but even todayeddle with the courts,
undermining judicial independence, as an orgartaie gpower, which will not be
able to function as a corrector of the legitimayegal acts, which approves the
administration during its activity.

In order to clarify the different forms of accoupitdy of the administration we
will examine judicial control over administratiohhe purpose of judicial control is
to protect the rights of citizens or public offisian relation to the administration.
For this reason it is established an independerdy bthat will resolve
administrative disputes. The manner of exercis@ditial control is distinguished
by the way that there is a specialized administeatribunal or exercise control
over the administration of regular courts. The waduof judicial control over
administration differs from state to state. In sornentries, before courts may be
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submitted only the issue of responsibility of tlirénistration, while in others, the
judge has the right to cancel any unlawful act.

In the group of countries where the courts of gan@urisdiction, exercising
control over administration is England (Common lawBoundaries of
administrative power in England are stipulated & land the basis of judicial
control over administration relies on the doctrifi@lltra vires i.e. the jurisdiction
of the courts is limited in terms of assessing aiktriative act only in terms of
legality.

For judicial control over administration, (Borkoyi2002, p. 128) Montesquieu
considers that the judicial authorities should moeddle in the affairs of
government. Independent judiciary means that thete@re composed of special
people and special organization that are not in sy&em of legislative and
administrative organization (Lowenstein, p. 239hwdver, over time it became
clear that the independence of the judiciary repres a sound basis for the
institutionalization of control over the adminigtee in accordance with legal
regulations.

Authority that courts enjoy in Anglo-Saxon coungriderives from the fact that
they are the oldest makers of law, both in England in the United States and
other countries that are under the influence ofroomlaw. The basic right, of the
common law still prevails in the legal doctrinetbése countries. Courts in Anglo-
Saxon countries as the creators of law recognize nbtion of analogy and
interpretation more freely and widely.

Thus, the law is limited by the constitution; powerlimited by law, politicians
from all judges. Control of constitutionality isfeened and each jurisdiction can
and must exercise it. (Duhamel, 1993, p. 132)

Considering the courts’ control activity in relatieo the administration, we must
distinguish two ways of control. The first formtie direct control exercised by the
courts through lawsuits and second form, indirecttiol over the administration,
by treatment of the legality of laws, exercisediyy Supreme Court.

In the United States, the judicial authority wasognized only by the regular
courts. In the U.S. there are a number of reguatbodies, independent
commissions, tips arbitration, even courts or ldgalies, such as tax courts, as the
Americans call, legislative court.
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Thus, Americans have trusted their courts an enosmpolitical power: but forcing
them to deal only with judicial laws, they have ueed the many dangers of this
power. If the judge would be able to deal with lawsa theoretical and general
way, if he could take the initiative and censorbd tawmakers, then he would
enter politics in splendid: becoming a champiomponent party, he would have
aroused all the passions that divide the counttgke part in this war.

In the European continent the situation differgrfrihe United States of America.
Administrative courts in Europe possess the santigodty as the regular courts.
Administrative judiciary was born in Central Europge a result of the struggle of
peoples against despotic government and turnedoimtoof the main symbols of
the victory of law against despotism. The classidier of Anglo-Saxon law,
Albert Dejsi, believes that the right of citizerntaaking administrative acts before
regular courts is one of the essential elementthefrule of law, rule of law,
representing the Anglo-Saxon law as an ideal dadligg Dejsi, considering that the
system that is built in compliance with the rulda, the regular courts to resolve
matters of administrative law and principles thpplg, should be developed, in
analogy with private law.

French lawyers are associated with their systemergvhcontrol over the
administrative power has been entrusted with tmeimdtrative courts and not the
regular courts. For Professor Rollan, “For Franbgs system is fully satisfying.”

It is wisdom that administrative acts are not scioj® regular courts, which
requires knowledge of administrative law and adstiative activity. This

knowledge does not possess the regular courts; wikyeither increase the
prerogatives of administrative or ignore the wrapgproach or ignorance. It is a
known rule in the French law where the administeatjudge recognizes the
administrative law.

The French State is a classic country that hasiadzed administrative judiciary

and the development of specialized administratintcjary in France is a result of
specific historical context, developing the Frescltiety after the revolution. The
Declaration of Rights of 1789, for the first timets out the idea that the
administration is subject to the principle of leyalOn the other hand there is a
lack of trust in the regular courts as successbthe so-called “Parliament” of the
old regime, therefore is the separation of judigad administrative functions.

However, this system gives greater rights to adstri@iors who should decide the
legality of its decisions, which gives the possipito be tendentious.
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In the Republic of Bulgaria, the courts as enties exercising control over the
legality of acts and actions of the administratiopodies. Physical and legal
persons can appeal against all administrative lztsnging to them, except those
assigned by law.

Supreme Administrative Court performs higher judliciontrol for the correct and
equal implementation of laws in administrative di®. “The court may decide
on the legality of acts of Council of Ministers améhisters, and other acts defined
by law.

Judicial control over administrative acts is pemied by the courts and
administrative bodies established by special laldscisions of administrative
bodies, previously, were controlled by the Supré&oert, now this control refers
to the Supreme Administrative Court.

In the new structure of the judicial power was fednSupreme Administrative
Court in accordance with the Law on judicial powahich exercises supreme
supervision for precise and equal application ohiaistrative law. Administrative

Court decisions are binding on public authorites$hte executive and the judiciary.
(Galligan & Smilov, 1996-1998, p. 19)

Judicial reviews of administrative acts are affegtonly their legitimacy and are
transmitted under the initiative of concerned eitig and organizations (via appeal)
and the prosecutor. Opportunity for review of amamistrative act may be used;
when the administrative competent authority hadaded its decision or exceeded
deadlines to make it. Complaints are addressduktbadies that have approved the
act, while they are obliged to send them to theptent courts.

Judicial control over administrative bodies in tRepublic of Croatia does not
differ much from other countries in the region. Té@ministrative court in the
Republic of Croatia has the position of highesttanse in the administrative
decision. It decides on individual administrativeatters, as well as specific
administrative acts.

In the Czech Republic since 1990, the judicial exyshfter 40 years was restored
judicial review of administrative acts, where adisiirative matters are settled by
the courts of general jurisdiction and partly bye tiConstitutional Court.

! Constitution of Republic of Bulgaria, article 120rggraph 1.
2 Constitution of Republic of Bulgaria, article 125.
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Constitution of 1993, envisioned the creation & 8upreme Administrative Court.
(Bicovski, 1996, pp. 156-163)

Even the courts of general jurisdiction, have dertpowers to review

administrative acts. The right to seek judicialiegw of administrative action, is
determined with the Charter of Fundamental Rightscle 36, paragraph 2, of the
Charter provides “to everyone, whose rights wemated by the decision of the
public administration may ask the Court to reviéw kegality of the decision, even
though the law may determine otherwise.

The functional role of the court in the adminidtratdispute relates to the review
of the legality of an administrative act, violatiof legitimate interests of citizens
and regulation of these effects. The court mayakge illegal an act or a part of it
but not change the act because it would resulthigatourt makes the rules.

When the court decides the repeal of an adminigtraict which is contrary to law
or only a portion of it, is the state administratioody whose act is repealed, he
who in accordance with all legal requirements, afl s on the interpretation of
the law that is made by the court to regulate theon after the repeal of the act.

From what was said above that the court does nm¢aapo be expressed on the
modification of an administrative act, but onlydeclare invalid an act when he is
against the law. In the world today there are tdmiaistrative justice systems that
are responsible for the control of administrativesarench and Anglo-Saxon
model.

According to the French model, administrative displare resolved by specialized
courts in special procedures. In France's the Bighdministrative court - The
State Council (Conseil DETA), is a very importangan in the French legal
system, which is also the creator of French adtnatise law. However, one
should bear in mind the fact that today in Fraoedgain administrative disputes
are solved by ordinary courts (e.g. for compengsatifbdamage in the exercise of
administrative activity), while on the other hamil England increases the number
of administrative courts.

Special administrative courts operate in Italy, #iasand Germany. In Anglo-
Saxon system, administrative disputes are solvedelgylar courts, in regular
procedures and rules of procedure and due prdcege United States of America
operate some specialized federal courts in diffefeelds, such as: customs,
licenses etc.. Do specialized courts function idirect reflection of traditional
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doctrine that there is no distinction between pubdind private law and
administrative law as part of constitutional lancttime that is gradually released
under the influence in England and in the U.Stianfirst sub impact of European
Union law).

Using the doctrine of judicial control (judicial view), and great authority this
court has enjoyed, this Court has given itselfribbt to be issued in assessing the
suitability of the amendments, or amendments ofGbestitution of the United
States America. This power of judicial oversight nst sanctioned by the
constitution, but it is a doctrine which the Supee@ourt has adopted in the case of
Marberi v. Madison of 1803. Through this powerlué Supreme Court allowed the
control of both branches of government, under ticiple of checks and balances
as stipulated by the Constitution of the Unitedt&taof America(Halili, 2006, p.
117). In fact there is no other court in the wdHdt somehow can get closer to the
extraordinary power that the Supreme Court enjaysadjudicate disputes, to
interpret the national constitution and to makelioyiolicy.

Although the Supreme Court can block legislativd arecutive branches through
judicial review, it often doesn't use this poweurthermore, the number of state
laws that have been declared unconstitutional isemely small if one considers
the number of laws that go every year. Wheneveptasident or Congress enact a
law, it is assumed that the bodies that have erdotise constitutionality know
well and that everything is in accordance with |&But if the Supreme Court
disagrees, saying it violates the limits of govegiipowers determined by the
constitution, the law is repealed.

Between these two models there is a third modegravithere are no specialized
administrative courts, but administrative disputas usually resolved by the
highest court of the power of hearing, as was #s® avith the former Yugoslavia
and currently with the Republic of Macedonia, thdttis in a process of installing
specialized administrative Court for the electibmdministrative disputes.

In the context of control of the acts and worktha Administration is the European
Court of Justice which has developed most of tlircgies of administrative law,
it might be called the common European administeataw. National courts of
justice are required to ensure implementation ef Bt Treaties and secondary
legislation to the Commission.

In the Republic of Macedonia the legal system rac®s the instrument of judicial

control over the concrete acts (individual) of adistiration. Constitution of the
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Republic of Macedonia guarantees the legitimacy judficial protection of
individual acts of state administration bodies attler institutions exercising
public authority.

Control of administration by the higher adminisoat bodies has not given
guarantees and security for implementation of tiecjple of legality in the work
of administrative bodies, and therefore the legitiyn should be sought out of
administrative organization. Republican Assembly drder of reforming the
judicial system and proper settlement of administeadisputes has approved a
Law on administrative disputes, where the resatutb administrative disputes is
exercised by the Administrative Court, which coshould be competent for
resolving administrative disputes of first instahoely.

With later legislative changes in the legal systd#nthe country was also installed
the high administrative Court as a body that dexide the grounds of appeal
against decisions of the administrative court. Withle Supreme Court will decide
by extraordinary legal remedies. With the apprasfathe Law on administrative
disputes, the Republic of Macedonia is approachloger to the European model
of administrative dispute resolution.

Administrative disputes in the Republic of Macedorgsolve: The administrative
courts as courts of first instance, Supreme Adrimiise Court as court of second
instance, Supreme Court as a court that decidésedmasis of extraordinary.

The most important form of judicial control of admstration is anyway the

administrative dispute. The Constitution of the pRaic of Macedonia guarantees
judicial control of legality of individual acts addministrative bodies, while the
Law on Administrative Disputes provided that theumoin an administrative

dispute decides on the legality of acts of stataiatration, government and other
administrative bodies, municipalities and the city Skopje, as well as

administrative organizations which have public auty when deciding on the

rights and obligations in concrete administratss&ues.

2. Conclusion

Administrative disputes, is actually a continuatafrthe administrative process by

other means and before other bodies of powertheecompetent courts. When the

competent administrative body completes the adinatige process and issues the

final administrative act as the product of admiaitite processes, against which
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the aggrieved party is unable to use an appeal @splaint, then it creates a
situation of conflict (dispute) between the pantg @dministrative body.

Judicial control over the legality of administraiacts plays an important role in
strengthening the principle of legality and praimct of citizens' rights. In
administrative disputes the court is in chargetlie protection of the legality of
administrative acts of state bodies and organizatwith public authorization, all
this in order to protect the rights and legal iests, but at the same time protect the
legality as an important principle of the ruleaiv.

Installation of administrative courts as specializanstitutions for resolving
administrative disputes, increased legitimacy, difeness and accountability of
the Administration (administrative bodies)and tastributed to strengthening the
protection of human rights opposite the Administraadministrative bodies).
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