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The Analysis of the Carrier’s Obligations
during the Movement of Goods inTerms of
Dual Perspective of the Budapes
Convention and the Settlement of the Ne\
Civil Code
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Abstract: In the present study we have analyzed one of th&t imgportant, but at the same tii
conflicting, the carrier’s obligations ae under the contract of carriage, thathis compliance of th
itinerary while traveling goods to their destinaticsafely without delay. Using content analy
through a descriptive documentary research andpwrilenceanalysis, this study aims at identifyi
both the content of the obligation of complying ttieerary established in the contract or the usi
that derive from, and particular aspects of thifigaltion which modifies the original terms of t
carriage ontract. Also, the paper discusses the texts ofNbe Civil Code and the Budape
Convention on the carriage contract on inland wadgsn To what extent the carrier is entitlec
invoke the exemption causes of liability? What trese cause<The paper is in thiteres of legal
practitioners thatonfront witt the compliance issue of the carrier's obligationd attracting th
liability of the carrier for all damages of the @30 during and after the route deviation from
itinerary in given situation.
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1. Introduction

Most often changing venue of goods transport gaeerding to the terms «
carrier's document agreed at the starting p

The main task that the carrier assumes is, of ep@sin any contract of carria
moving goods to the destination safe, without deday to deliver them to tt
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recipient in the same state as it has been assighedust therefore take all
precautionary measures, especially in critical asitins that can occur during
transport. The carrier may not load or transshggbods, all or in part to another
means of transport without the consent of the seradeept in the presence of
obstacles and the carrier cannot obtain instrustitom the sender in due time or it
the usage allows it. It is also forbidden to cdhmy goods on deck or in open spaces
without the sender’s permission (article 3, parphré, Budapest Conventitn

There are exceptions though, when the carrier Iggexb to deal with special
situations that alter the original terms of thetcaet of carriage. Thus, it is possible
that the sender, under a special right recognizedhk regulations in force,
unilaterally changes the destination of the consgmt. Also, there are few
situations where the carrier due to fortuitous éseis forced to take special
measures to protect the interests of the partiethefcontract of carriage. The
normal regime of common right suffers appropriatgistments.

2. Carrier's Obligation to Respect the Itinerary. The Consequences of
the Non-Execution

The itinerary can be determined as we know by thatract of carriage, being
explicitly mentioned in consignment-note or by fheblic carrier charges accepted
by the sender, especially in the case of compahisensure transportations on
regular basis. In any of the above mentioned sitngf the clause stating the
course is mandatory for the carrier, as well as emytractual stipulation. It is
excluded the change of the road through the undbteill of the carrier. It is also
possible that in the contract of carriage to spyettieé stopovers which are allowed
to the carrier or even the fact that that the gamdsement is achieved without
stopovers.

1 Budapest Convention on the Contract for the Carrisfg&oods by Inland Waterway (CMNI)
adopted on 3 October 2000 by representatives ofDgmeube Commission and the CCNR under
UNECE was ratified by Romania by Law no. 494 of Nokem18. 2003 published in the Official
Monitor no. 854 of December 2, 2003. The Convensigmed on 22 June 2001 entered into force on
1 April 2005, with its ratification by the 5th stafCroatia) on December 7, 2004, in accordance with
article 34. At that time the Convention was ratifib§ Hungary, Romania, Switzerland and
Luxembourg; it was subsequently ratified by Germahg Netherlands and France, last by Law no
2007-300 in 5.03.2007. CMNI follows the principldst exists in other Conventions of transport
domain such as the Hague-Visby Rules 1968 or Hamb@r® or CMR 1956, the last being a true
inspiration. The Convention regulates also the i@tonal fluvial carrier contract on the Danube
which runs between two states of which at leastisparty to the Convention.
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If it violates the mentioned duty, the carrier $hag liable to the shipper or
possibly to the recipient, especially for the dslay

The speed of operations, the fluctuations thafptiee of goods register, the need
to meet seasonal needs, the long distances toakelad, require as means of
transport to go full speed, reasonably possiblectly to the destination point, and

deviations from this way should not intervene, @tde cases of urgent necessity.
For example, in the case where the deviation ofudgis to avoid the dangers that
threaten the life of the vehicle or of the load}twe need to try to save other ships
in distress, in case of waterways transportatipis. &lso possible that a ship would
need urgent repairs in order to continue its voyage it could not be achieved

unless it diverges from the route.

As previously mentioned the default route can leegstablished by the contract of
carriage, the carrier must comply with the spadiadl time coordinates which he
has taken. If the parties do not expressly spethiy route and intermediate
stopovers, it implies a clause in the contractasfiage covering the normal route,
allowing for reasonable deviations of the carreebe justified for the completion
in good condition for shipping. In this sense ritygdes for article 1272 of the New
Civil Codé.

The carrier’s failure of the obligation of not dating from the road unduly may
cause delays so serious as to impede the achietefmemmmercial purpose of the
trip, thereby depriving the sender - receiver -albfor part of the benefit that it
would be obtained through consistent executiorhefdontract of carriagelf the
delay is of such nature as to prevent entirelyabtl@ievement of the commercial
purpose of transport (e.g. when there is a spatiest in delivery, the delivery is
essential), the carrier violates an essential actiual obligation giving the other
party the right to terminate the contract, the @wtbr is entitled to not fulfill the
incumbent obligations, since it remained withowd purpose (legal case) in which
it was assumed (e.g. to pay for the price trangfiort as the cargo arrived very
late at the destination).

! Article 1272 of the New Civil Code Content of the trant: (1) The valid concluded contract
obliges not only what it is expressly stipulated biso to all the consequences that the practices
established between the parties, custom, law dtyegive to the contract, according to its naty&.
The regular terms in a contract are understoodighahey are not explicitly stated.
2 \When the commercial object of the expedition isatted ever since the departure as the carrier has
hidden the intention of deviating from the routehas the effect of relative nullity of contractftaud
— a contemporary cause with the completion of #gall act; so it is not a matter of contract civil
liability.
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The sender cannot terminate the contract if thayddid not have consequences so
serious as to undermine completely the commeraigbgse of transport. In the
latter case he is entitled to claim compensatiomfthe carrier for the damage that
he has suffered due to the delays caused by shipfiine carrier shall be relieved
of liability for the payment of those damages ik tdelay was caused by a
particular cause for exemption (risk) provided & lor contract of carriage.

3. Legal Issues Related to the Deviation from thdiherary through the
International Regulations and Internal Law. The Bad Faith vs. Good
Faith of the Carrier

Firstly we analyze the situation where it was adrieg the contract of carriage the
itinerary and stopovers without the possibilitydefviation.

A carrier unilaterally may decide to deviate frotretroute, it exposes to the
responsibility of repairing any damage occasiongtib wrongful act. What is the
solution assuming the occurrence of some exemptoses of liability subsequent
to the deviation, causes that otherwise would tsgpaged the carrier to rectify the
damage? Does the carrier support these risk effieatsnay occur after departure?
In other words, it assumes any negative conseqaargardless of cause, as they
may be accidental? In solving this problem we nstestt from statutory provisions
in the matter, and the terms of the contract.

The contract clause expressly prohibits the carvigleviate from the route must be
interpreted as a condition of fulfillment of thesud#t obligation to deliver goods to

destination in the entrusted state without deldye Bender is interested in this
aspect, to which is protected by law, but is alterested in the exact compliance
of the route. We should not overlook the right lwdittperson, as at any time by a
countermand, it would require to the carrier thenediate delivery of goods to a

point on the itinerary.

If the goods reach to the final destination, btiteaon delay, the carrier shall bear
the consequences and it will have to compensatadtipient for the damage
caused in this case, usually in the limit of theriage value. But if the recipient
proves that the deviation from the route was tlasaa for the delay being an act
committed with intention to cause damage or reskje@inwise), knowing that a

1 Constanta Court, civil sentence no. 27/86 annotdtgdMarin Voicu in Revista de Drept
Comercial/Commercial Law Reviavo. 4/2004.
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prejudice would probably occur from the delay, tlihe carrier does not longer
enjoy legal limitation, according to the requirensenf international and internal
law of transportation. (article 1533 New Civil Codad art. 21 CMNI)

We believe that, in principle, any deviation frohretroute under the conditions
where it is expressly forbidden by contract clausepresumes the existence of
serious misconduct, a “reckless” act with consan@ss on the part of the carrier
on the fact that a delay and hence some prejudicesuld have been likely to
occur for the recipient. Therefore, the recipienes not have to prove the fault
severity of the carrier for it to decline in thght of limiting liability. Contract
clause creates a presumption of not only liabilityt also on the degree of fault of
the carrier, decisive for the compensation level.

Conversely, if there were not provided in the agrest precisely and rigorously
the route and stopovers, in which case it meanzr@inary clause, in the sense of
the pursuance of the usual route, some nuanceseaessary based on the principle
of good faith in the contract performance expregshyided in article 1170and
article 12720f the New Civil Code. So the law enés that the route compliance,
but of that regular route that can, for exampleesiblished by a usage which the
parties have not expressly rejected it.

Then, under the conditions where it would be prawet following the usual route
it would be totally unfair to the carrier, meanitimat it would be subject to huge
costs that it could not provide at the conclusibthe contract, changing the route
is justified by itself. This should not affect tihecipient's right to compensation.
The carrier will invoke unavoidable circumstanced ¢he consequences of which
could not be prevented, e.g. certain obstaclets tmovement (article 16 paragraph
1, CMNI). The recipient will seek to show that tbarrier has deviated from the
route, fact which resulted in the delay (aspecl g¢asprove). In this way it is
demonstratethe alleged fault fact of the carrier to deflect dmot its bad faith

1 Art 1533 New Civil Code - Foreseeability of the pidipe: Debtor is liable only for the prejudices
which he foresaw or could have foreseen followimg non-execution at the time of the conclusion of
the contract, unless the non-execution is inteation due to its serious negligence. Even in ttteda
case, the damages-interests include only what risctdiand necessary consequence of the non-
execution of the obligation.

2 Article 1170 of the New Civil Code: Good faith: THRarties shall act in good faith for the
negotiation and the conclusion of the contract gmdughout its execution. They cannot remove or
limit this obligation.
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On the carrier there is the presumption of goothfen carrying out the transport,
even with the deviation in question. But it is safficient, because the carrier will
be liable to pay compensation, not only when actinip intent to defraud the
creditor — “it is not bad faith on his part” - bathenever it will not be proven the
existence of a non-imputable “foreign cause”. Ilfasce majeure or unforeseeable
circumstancesSo there is stressed onto it a presumption of nggfice, not
serious negligence or intenart. 1350, art. 135% and art. 1357New Civil Code)

While the carrier will not prove unavoidable circstances and whose
consequences could not be prevented, or one ddpeeial risks required by the
applicable law of the contract of carriage thatdw®ined the delay, it is presumed
to be at fault and it will have to compensate thapient of the receiver, however
relying on the benefit of legal limitation of lidity. Therefore, the recipient
interested in the full coverage of his prejudicgatsed by the delay - will have to
prove the bad faith of the carrier (intent or sesimegligence), destroying the
presumption of good faith to the carrier. In angecto the carrier it cannot be held
the liability for the delays caused by events ttegiresent causes exonerated of
liability, qualified as such by the legal deposito despite the fact that the parties
have stipulated a “criminal clause” by which it wasticipated the amount of
prejudices due to the delay.

A complex problem is the assumption that, subsetyuemthe guilty misconduct
of the carrier to route, certain force majeure év@acur that cause damage or loss
of goods. To what extent the carrier can availehsmuses of exception of liability
that under normal conditions it could successfitiyoke the light of the legal
depositions?

! Article 1350 - contractual liability(1) Any person must fulfill the obligations whitley contracted.
(2) Where, without justification, fails to fulfilhis duty, it is responsible for the prejudice calise
the other party and it is required to rectify theejudice, according to the law. (3) If not otherwise
provided by law, neither of party may eliminate #ppliance of the rules of contractual liability to
opt for other rules that would be more favorable.

2 Article 1351 - Force majeure and fortuitous cadg:If the law otherwise provides or the parties
otherwise agree, the liability is removed when thejytice is caused by force majeure or
unforeseeable circumstances. (2) Force majeureni @xternal event, unpredictable, absolutely
invincible and inevitable. (3) Case fortuitous is event that cannot be predicted nor prevented by
one who had been called to answer if the event wootchave occurred. (4) If, under the law, the
debtor is relieved of contractual liability for wreseeable circumstances, he is also relieved e ca
of force majeure.

3 Art 1357 - Conditions of liability(1) The one who causes prejudice to another by dwiunl act
committed with guilt, is obliged to pay compensati{@) The author of the damage is reliable for the
easiest misconduct.
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It is understood that the carrier will be liable &my damage caused directly by the
deviation from the itinerary. The carrier can deféself by invoking a cause that
removes the unlawful nature of his act - provisiohthe authority (article 1364f
the New Civil Code) State of emergency (art.136WNgivil Codé) or those that
remove guilt — in case of force majeure or unfoeabée circumstances - events
that inexorably led him to change route (articl®lL3ew Civil Code). Also, the
carrier is not responsible for the deviation caulsgdtransactions or attempts of
aid or rescue operations on inland courses, arfiBlg1), CMNI - (this case is
treated as a state of necessity).

Besides the above-mentioned situation, when théecafeviates from the route, it
does it unjustifiably. It violates a contractuahuse, either express or implied to
follow a particular route (the normal route). Byvidding, the carrier violates an
obligation of “not to do” and, according to articl®23letter b of the New Civil

Code it is rightfully put on delayNota bene The enforcement notice does not
operate on the fundamental obligation of the “omteb —change of venue and
deliver the goods to the destination in the stat@hich they have been entrusted.

The legal consequences of the rightful delay imytiag out various obligations are
different, as we deal with the obligation of defimg with a determined individual
asset (commodity) or with other types of obligasigfurianu, 2007, p 175). In the
first case, according to article 1634 Paragraphad.2 of the New Civil Codeas
an effect of the notice, the risk of destructiongobds (fortuitous event or force
majeure) is shifting to the debtor, unless it psotieat the asset would have been
destroyed and the creditor that demanded the usstitof the creditor himself is
put on the delay regarding the obligation of reicgjvthe asset (article 1274
paragraph 2conjunction with paragraph article 1557 New Civil Code).

! Article 1.364 New Civil Code: Achieving an activitgquired or permitted by law or order of the
superior shall not relieve from liability the pensavho may become aware of the unlawful nature of
his act committed in such circumstances.
2 Art 1361: The one who, in a state of necessitgtrdged or damaged the property of another to
defend himself or his property from harm or imminelanger is obliged to rectify the damage,
according to the rules applicable to unjust enriehtn
3 Article 1634 (1) The debtor is discharged whendbggation cannot be enforced because of force
majeure, of unforeseeable circumstances or of tgilivalent events, produced before the debtor
being put on a delay. (2) The debtor is also rel@asven if it in delay, when the creditor could,no
however, benefit from the execution of the obligatidue the circumstances provided at line (1),
unless the debtor has taken upon himself the figtkeir performance.
4 Art 1274 NCC — The risk in transferring contractosinership: (2) However, in the creditor put on
delay takes the risk of accidental destructionhef property. He cannot be free even if it would be
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The delayed debtor is not without faulgui in mora est culpa non vacant
(article 1634 and 1525New Civil Code). Therefore if the sender (owner of
disposition right of goods) did not require deliwef goods by the carrier or the
latter is not put on delay, the risk of destructgtays within his taskrés perit
domino- article 1557 of the New Civil Code)

The carrier, being rightfully delayed on the obtiga of not deviating from the
route, does not take the risk of destruction ofdgo@ccurred subsequently to the
deviation) for whose deliverance was never put@ayd On the other hand, if it is
found that upon delivery of the goods they were alged or destroyed, the carrier
is presumed to be at fault. When during the defeniltéry to invoke the “foreign
cause” they are not non-imputable that would kbebrigin of the counter-claims
it will be surprised by the counter-evidence, taswas wrongful to deviate from
the itinerary which paralyzed the approach. Theretb prove the inevitability of
the circumstances of force majeure, which otherwiselld have been able to
exonerate of the liability of any diligent carriet,will be useless. The current
circumstances could be avoided if the carrier dildeviate by fault (unjustified)
from the route.

It can be seen that there &an® concurrent causes in producing the prejudicbet
fact of deviations attributable to the carrier arttie unforeseeable circumstances
arose after the deviatianSituation falls within the system that startsnirdhe
thesis of indivisibility cause in establishing tbeusal conditions — the element of
liability. According to this thesis, in the establiment of causal report it must be
kept in mind that the phenomenon — a cause that doeact alone, but that its
conduct is subject to certain factors, which withproducing it directly to the
detrimental effect, it does however, favor the picitbn of this effect “facilitating
the rise of causal process, hastening and favatiegdevelopment process or
getting them worse or determining negative resultSuch conditions (that
unjustified deviation) constitute along with causdhcts an indivisible unity

proven that the property would have been destrayetithat deliverance obligation would have been
executed on time.

! Article 1557: (1) When the impossibility of exeimut is total and final and it regards an important
contractual obligation, the contract is terminasgadof right and without any notice, even when the
event is fortuitous. The provisions of article 43¥aragraph (2) shall apply accordingly.

2 Article 1525 New Civil Code: The debtor respondssithe date to which is in delay, for any loss
caused by a fortuitous event with unforeseeableunistances unless it frees the debtor of the
performance of the obligation.
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within which these conditions acquire also througthe interaction with the
cause, the causal character.

The carrier will attempt to demonstrate that thewnstances responsible for the
caused damage (proximate cause) were not occas@medntributed to by the
fault fact of deviating from the route and they Wbustill have manifested and
produced the same effects, regardless of the gnéon (even if it had followed
the agreed route). So there could not be avoidall tharefore his action is
excluded from the causal complex. To the carrigroisdenied the recourse to any
particular cases of exemption, recognized in trarisgomain, which were not
affected by the deviation of the route.

On the other hand, if the by non-complying of tbate, the carrier has committed
a “reckless” act, consciously that a prejudice migbcur to the goods by the
deviation from the route, than it decades also fthenright to rely on exemptions
and limitations of liability provided by law. Foxample, it is the situation when it
deviates from the route to a stopover in a zonarmied conflict or it knows that a
certain segment of the Danube the navigation kyyrignd yet ignores the potential
danger and strays into that area.

In any case, a deviation from the strict route gj@ekin the contract of carriage is
presumed to be in itself a reason for revokingritjet to limit liability for damages
caused by violation — a reckless act knowingly sm@ne damages will produce.
For example, ship berthing in a port outside thgedor emergency repairs (due to
un-airworthy condition imputable to the carrier}thaugh this is an unjustified
deviation in relation to the contractual requiretserit cannot necessarily be
retained as a “reckless act”, that would deprive ¢hrrier of the benefit of the
limitation of liability.

If the interested party is nevertheless concerhatithe regarded port was known
and that it did not provide basic, minimal safetgboard the ship and cargo, it can
hold a specific seriousness of the guilt of theieamwith repercussions in terms of
liability.

4. The Conclusion of the Contract

In the Continental and Romanian law, the termimategal regime of the carriage
contract on the grounds that there was an unjedtifieviation, it transfers the the
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problem of carrying losses (damage goods) causetbiyitous events arising
after the deviation, from the contractual liabilijan of the carrier in the one of
supporting the risks by the debtor (carrier) bémdelay-

This time, the debtor is in the delay on the fltiiint of the obligation (generated
by the sanction of termination) to return the gotmlthe creditor - the sender, as a
result of termination (article 1554 of the New Ci@ode).

Also, as a result of termination (of the rightfuiley under the conditions ofLavel

IV Commissoria Lex — article 1553, of New Civil Geydthere are abolished all
contractual clauses that predetermined the condlche parties. In the post-

deviation from the route period, the carrier in itidd to the fact that it does no
longer benefit from the freight, it will be expostxenormous risks. His interests
will no longer be protected by statutory provisiagmshe matter. On the other hand,
the carrier is in delay of delivery of the requirgabds - effect of termination — in

the moment when it deviated from the route. It Wwilar the risk of destruction of
goods under the common law (article 1634, 64647 and 1525 of the New

Civil Code) unless it proves that the goods wouéveéh been destroyed at the
creditor as well — the owner of the right of disioa on the asset.

For the faults of the goods found during the redeaisgoods, that could have been
caused by specific risks under the legal depostmrnin the conditions of carriage,
the carrier shall not be entitled to the exemptianses which were justified under
the rule of uniform rules or contractual provisio@¥ course, there is the situation
where these risks occur in the post departure gpérgmmination).

1 In the English law concept, where the chartenedsiout that the ship has deviated unjustifiably
from the route way, it has the liberty to choose thrmination of the contract, demanding the
delivery of goods because the carrier has violaird of the important obligations. For other
differences in the legal system against the roetéation in maritime law see (Bibicescu, 1958, pp.
237-238).

2 Art 1641 New Civil Code: In the case of total destien or alienation of the property subject to
refund, the refund obligation of the debtor is bdbtm pay the value of the property, consideredeeith
at the moment of the receipt or at that of losefalienation, according to the lowest of thesaigal

If the debtor is in bad faith or the refund obligat comes from his negligence, the refund being
achieved according to the highest value.

% Article 1642 of the New Civil Code: If the propersybject to restitution was fortuitous lost, the
refund obligation of debtor is discharged of thisligation, but he must give the creditor, as
applicable, the compensation received for this twstwhen it did not receive it yet, it is entitléal
receive this allowance. If the debtor is in badhfathe refund obligation comes from his negligence
he is not in liberty to pay back unless it is protieat the property had been destroyed and inake c
where, at the time of destruction, it was alreaeljvered to the creditor.
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If under the conditions of carriage governed bycsderules laid down in the
national and international laws, the carrier magcegsfully invoke a circumstance
which may be unpredictable, but at least it wawvitable to protect themselves
from liability, with the termination of the contradt is taken from him this favor.
The only thing that should be done is to provepsatiog to common law, an event
of force majeure interpreted more demanding, whialst be unforeseeable and
that it was at the origin of the damage producest-departure (post-termination),
moreover it must demonstrate that, because it waelay, this cause would have
been operational also on the assumption that tbdsgaould be at the creditor.

The carrier shall be liable also for the nauticabes' committed by its agents or
servants and for damages caused by fire or a hiddgact of the ship, arising in
the post-diversion period because the contractxehption from liability in such
circumstances (admitted in maritime and inland l&a}$ ceased to act with the
termination of the contract of carriage.

5. Conclusions

The carrier will be liable for all prejudices sufd by the asset in the period after
the deviation from route, unless it proves the éfgn cases” that were at the root
of these prejudices, being about those “foreigegasco-fault contractor, the vice

of goods, force majeure and unforeseeable circumosta— whose non-imputable
feature is considered to be more severe by thecap law to the contract of

carriage. The carrier must prove, in addition, tth& goods would have perished
when it was returned to the entitled creditor assalt of the termination.

The carrier also loses the benefit of legal linmatof liability, which is obliged,
under the circumstances, to rectify the damageulin ®n the other hand, if the
carrier delivers the goods unaffected as a resalteotermination of the contract, it
IS not exempted from paying damages. The damagesnat intended to
compensate as equivalent of the non-executioneobltigation to change of venue
under the contractual civil liability commitmenthdy seek to repair the damages
caused by the termination of the contract of cgeieffects attributable to the

! The nautical error retained in the commander’k ta=d the crew of the ship does not include the
error in the management of the ship. CMNI Conventias shared the narrow sense of the term,
limiting the possibility of exempting the carrien ithis case. For the meaning of the word
"management” (negligence in managing the shipai used in the Hague Convention.
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carrier. The effects of the contact are affecte@mymplied condition of resolution
— culpable non-execution of obligations by a partthe reciprocal contracts.

It is possible for the sender to perform the olilaggaof “to do” of the carrier on its
expense, concluding another contract of carriagerdier to complete the journey
with another carrier (article 1528 of the New Ci@ibdé)

Finally, the carrier, by the virtue of the right@duntermand may solicit in the case
where it is found unjustified deviation from thénérary, delivering the goods by
the carrier in the port where it made an unschetsiep. In that case, the contract
of carriage produces still effects governed byuhigorm rules in the matter.

Therefore, the carrier will no longer tolerate #ffects of the contract termination.
On the contrary, the exercise by the sender ofitie to unilaterally amend the
contract of carriage assumes the sustainment, sopatt, of all expenses and
damages incurred in the execution of the instrastio.e. the freight for the entire
journey, whether it requires unloading of the gobefore their arrival at the place
of delivery. It is possible that the sender, inntuto benefit from the interested
damages justified by the deviation from the itimgra

This unfavorable situation for the sender is pdsesigiven that, in the absence of a
commissoria lex, the court will not accept the mgjufor termination, considering
that the carrier has not violated, the deviatioanfrthe route, an essential
obligation under the contract of carriage. It isesfionable the possibility of
inserting a commissoria lex in the internationahtcact of carriage, at least that
would give the sender the right to consider thetraah as rightfully terminated
without formally put on delay in the case of deigatfrom the route. This contract
clause may be interpreted as exacerbating the me#ypldy of the carrier (as
shown above the risks to which they are exposed)l according to the
international laws “all contractual stipulationsseang ... the increase of gravity of
liability, in the sense of the current Convention,the carrier ... are zero” (article
25 CMNI).

It is not, of course, the case of the deviation enatentionally or “recklessly” with
the awareness of producing the damage to the dnotle carrier. In that case the
carrier will be deprived of any privilege in the ttea of liability and it will be

1 Article 1528 The execution of the obligation ofdo: (1) In the case of a non-obligation of to do,
the creditor may, at the expense of the debtoGugratself or to make determine the obligatioté¢o
performed. (2) Unless the debtor is rightly in gelthe creditor may exercise this right only if it
notifies the debtor either with putting into delaysubsequently after.
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submitted to all risks. As such, the rightful temation clause does not detract, in
these circumstances, from the rules governing xeenptions and limitations, and
also increasing the gravity of the liability.

In response, there will be null a clause under thie carrier will be exonerated
of the liability for any fault, including “dol”, naifested in the event of deviations
from the agreed route.

A deliberate deviation from route absolves the iearrof liability, waiver
constitutes a particular risk - the concept of tirag regulations - only if done to
aid or save on shipping rates.

It would be interesting to analyze to what extdra tleviation, in order to rescue
and aid of inland waterways, would be justified;rgecing the transported goods
or only in the sender's interest to release thelgoim order to save other owners’
goods, especially since the rescue activity is fdch funds established for this
purpose. Under these circumstances, we consigecéssary to achieve a balance
between the interests of all those directly or riectly in involved in the joint
rescue action, otherwise being diverted from ithanitarian purpose.
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