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Abstract: The contencious constitutional bodies are requio®ls for a genuine rule of law in a
democracy. In our scientific study we shall analffze Constitutional Court's Decisi no. 727 of ¢
July 2012 on the constitutional review the Chamber of Deputies, of the Senate and of tim¢
Chambers of Parliament Regulations. The aim of regearch was to highlight the Constitutio
Court’s role to warrant the supremacy of iConstitution. We have analyzed the extent of
Romanian Constitutional Court’s area of competesese its inception until now, and we have ¢
analyzed in detail Decision no. 727/2012. The contsmi&ve have passed are, to the utmost e»
critical concerning the Decision made by the constitutiondggs, our arguments being groundec
both previous decisions of the Court, as well agloatrine and comparative law. Throughout
study we have put forth a number of solutions tbah improve the le of the Romania
Constitutional Court in its efforts to enhance thke of law
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1. The Role of the Constitutional Court in a Rule bLaw

The rule of law exists i expresses itself in the most accurate way thrdbg
supremacy of the Constitution, which is perceiveat anly as a feature or
principle of the legapolitical system, but also as the very essence
constitutionalism, as an order that guarantee viability and efficiency of the
Constitution. The constitutional justice develop@da gradual basis, in differe
contexts and having variable sources of inspirafidme constitutional review
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divided into 2 large systems: on one hand Aheerican modé) in which control is
exercised, by way of exeption, by the common lawrtsp and on the other hand,
we are talking about tHeuropean modél(Vasilescu, 1996, pp. 163-176; 1998, pp.
29-58; Gilia, 2007, p. 41), which entrusts the oointesponsibility to a special
assigned authority (Court Bar Council).

The constitutional review means a primary condifionthe rule of law because it
certifies the actual supremacy of the Constitutipeleanu, 2006, p. 149)the
supreme judicial act, on which the entire law olideat state is based.

Nowadays, constitutional review makes the objea gliasi-unanimity among the
jurists and politicians, who consider it as an e8akelement in a rule of law.

Dynamics of jurisdictionality phenomenon of a rwé law originates in two
distinct roots: on one hand, the assimilation betwine judge and the law, and on
the other hand, the idea of Montesquieu, acoortiinghich,le pouvoir arréte le
pouvoir” (power stops poweryyhich means that each power needs a counterpower
if we want the law to prevail. This phenomenondérs increasing questions on
the compatibility between theonstitutional reviewand thedemocratic principle
(Troper, 1990, pp. 31-48; Rousseau, 1995, 1998). It has béen said that the
will of the nation can beaqyerturned” by ,irresponsible judges” Therefore the
triumph of the rule of law should mean a threatiémnocracy. Everything depends
on how we define democracy. For that purpose, Mithaper noted: ,If we define
democracy as a form of government in which lawsdaesvn up by the people or
his elected ones, the answer (concerning the demypccompatibility and

! By means of the famous decision of Marbury v Madisorcase (1803), the United States Supreme
Court ruled that the Constitution is overly powé&rfuhile the courts are in charge to make sure the
Constitution is observed by everyone. Thus anytcmay refuse a law enforcement if that law is
regarded as unconstitutional.

2 The European model of constitutional justice & tsult of Hans Kelsen theoretical thoughts on the
jurisdictional borders of the Constitution (1920he political events passed by, and after World War
Il most of the European countries appointed suciditional bodies. The year 1989, also known as
.annus mirabilis, was for the ex-communist countries the momemtytishared these Western
practices too. To be chronologically precise, watioa that constitutional review first took place i
England, following a resolution given by Edward @okBonham Case

3 The constitutional justice means the assemblynsfitutions and techniques that warrants the
supremacy of the Constitution. The tercopstitutional justicé appears for the first time in Hans
Kelsen's works, and also in Charles Eisenmann’skswofor the first author, it means the
jurisdictional warrant of the Constitution. For teecond author, it means a form of justice, orrmfo

of jurisdiction to be more precise, related to d¢ibngonal laws. Without it the Constitution is g

but a political programme, mandatory only at méea&l and with a symbolical importance.
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constitutional review) is nothing but negative. Dmmacy cannot put forth a deep
explanation to constitutional review. The apologies inconsistent and there are
two types: a) control is a mean serving democr&ythe constitutional review,
without serving democracy, is useful for other msgs, but being compatible with
democracy” (Troper, 2004, p.8).

2. Enlarging the Area of Expertise of the Constitutioral Court over the
Years

» The institutionalization of the structure and functionality of th&e rof law in
modern-European perspective entails the constructiaroastitutional level of an
organism designed to neutrally and honestly watch olerdbservance of the
values and spirit of the future democratic Constitution ofmBnia, in permanent
and natural compliance with the rights and liberties dizen$ — said Prof.
Marian Enache during the Constituent Assembly dehat

Via the 1991 Constitution of Romania it has beetal@dshed the Constitutional
Court, a resort of constitutional law, unique ie thistory of a country in which the
control over the constitutionality of laws had besercised by political law courts
or organisms, carried out by the Great NationaleAdsly (lonescu, 2006; Valea,
2010, pp. 142-148). In order to create this organthere has been a real battle in
the Constituent Assembly, in which there were imed| the followers of the
American model versus those of the European méeiured by control over the
constitutionality of laws (Gilia, 2010, p.p 250-951The Romanian constituent
choosed the Kelsenian model of constitutional ¢astiThe Constituent Assembly
expressly and limitative assigned the Constitutid@®aurt a set of responsibilities

Y In the Constitution statements, the authority fiarge with the constitutional review of laws was
named the Constitutional Council, thus being clib@ resemblance with the similar institution in
France. The Constitutional Council tasks were &g Isimilar to those of the present Constitutional
Court. Thus, the Constitutional Council role wasatjudicate ex officio or upun notification on the
constitutionality of the Government’s organic laausd orders appointed on the basis of legislative
delegation. Ex officio and mandatory, the Constittal Council was to adjudicate on the
constitutionality of organic laws, before promuigat and on the constitutionality of Standing Oeder
of Parliament. Another task of the Constitutionadu@cil was to guard the observance of the
procedure for the election of the President of Rumand to confirm the ballot returns, to ascertain
the circumstances which justify the interim in #heercise of office of President of Romania by the
President of the Senate, to guard the observanite gfrocedure for the organization and holding of
referendum, and to confirm its returns, to exerdiserole of electoral contencious instance in the
case of impugning the election of deputies and teesiato solve the appeals regarding the
unconstitutionality of a political party, to sol¥Be competence conflicts between central and local
authorities, and to carry out any other prerogatpvided by the Constitution or organic laws.
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pursuant to Art. 144 lit. a-i of the ConstitutidBlome of the competences actually
aimed at the constitutional reviéwothers at some aspects of the constitutional
life?.

Following the review of the Constitution of Romania 2003, the area of
competences was enlarged, the Court being chaoypdige the constitutionality
of treaties or other international agreemehtand also to solve the judicial
conflicts of constitutional nature between publitherities, at the instance of the
President of Romania, of one of the two Chambeasrigien, of the Prime Minister
or the President of the High Council of the Magisyf. The Court was also
charged with other responsibilities pursuant to dhganic law of the Court (Art.
146 lit. 1) of the Constitution). By introducingt.lil) of the Art. 144 of the
Constitution it has been given the green light fgpant by law several
responsibilities which in fact exceeded the cousthal directives. The Court
itself, by means of Decision 148 of W @pril 2003 on the constitutionality of the
legislative proposal on the Constitution revievatstl that ,this proposa(control
over the constitutionality of resolutions) is goittgbe cut out in order to keep the
political neutrality of this public authority and to push the will dfet original
constituent authority®.

In 2010, through Law no. 177/2010 amending Law4Y31992 on the organisation
and operation of the Constitutional Court, of trenfnian Procedure Civil Code,
the Court acquired a new competence, that is te gijudgment on theesolutions
of the Plenary of the Chamber of Deputies, of the Searateof the Plenary of the
joint Chambers of Parliament, following the notification of ook the two
Chambers presidentof a parliamentary group or at least 50 deputes?5

1 It's about: the constitutionality of laws, befopeomulgation, the Court adjudicates officio on
initiatives to revise the Constitution; on on thanstitutionality of the Standing Orders of Parliarhe
decides on exceptions brought to the Courts ofdawo the unconstitutionality of laws and orders.

2 The Constitutional Court guards the observand@eprocedure for the election of the President of
Romania and confirms the ballot returns; guardsotigervance of the procedure for the organization
and holding of a referendum, and confirms its mudecides on objections of unconstitutionality of
a political party etc.

3 Art. 146 lit. b of the revised Constitution.

4 Art. 146 lit. e of the revised Constitution.

5 The legislative revising proposal provided at fit. that by means of an organic law the
Constitutional Court can acquire other prerogatigesact that was forbidden by the constitutional
regulation prior to revision.

5 The Constitutional Court's Decision no. 148 of Agril 2003, published in the Official Gazette of
Romania, Part. |, no. 317 of 12.05.2003.
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senators In technical literature, there have been aireiiicat opinions on
enlarging the area of competence of the Constitati€ourt concerning all the
adopted resolutions by the Parliament. Within arplanmand well-argumented
article, the famous professor of Public Law, VeigirVeding, said that:
.expanding such a competence over a resolutiomddyethe Parliament means an
arrant unconstitutional solution, which will (...)sal trigger an interference of the
Constitutional Court in the activity of Parliameanhd will drain the practical
content of this public authority statute, whose itmal role as a supreme
representative organ shall totally be under thestitmtional review of the
Constitutional Court. And this is a real threatgnto regulatory autonomy of the
Parliament” (Veding 2010, p. 104).

In 2002, the Government of Romania adopted an EenesgOrdinance amending
Law no. 47/1992 on the organisation and operatiothe Constitutional Court,
according to which the resolutions of the Plendryhe Chamber of Deputies, of
the Senate and of the Plenary of the joint ChambkParliament were no longer
under constitutional review. Only the Parliamerdarfsiing Orders were still under
control. This amendment was in fact a come badkéeoprevious legislative text,
prior to the amendment carried out in 2010. But tae on approving the
Government Emergency Ordinance no. 38/2012 has Imtactked at the
Constitutional Court by a group of 63 deputies.

3. Comments on the Decision no. 727 of"9July 2010 of the
Constitutional Court

The Constitutional Court passed a judgment thrdResolution no. 727 of*@July
on the referral of unconstitutionality of the Lawr famending indent (1) Art. 27 of
Law no. 47/1992 on the organisation and operatfdheoConstitutional Coufrt

The authors of the referral considered that theuimyed law is unconstitutional, as
it deprives the Constitutional Court of its compete consisting of the

constitutional review of the resolutions of theriley of the Chamber of Deputies,
of the Senate and of the Plenary of the joint Clemnlof Parliament. It thus leads
to the situation in which a legal act (the abovestiomed resolutions) issued by a

L Art. 27 (1) of Law 47/1992, following modificaticand completion.
2 The Constitutional Court’s Decision no. 727 of @yJ2012, published in the Official Gazette of
Romania, Part. I, no. 477 of 12 July 2012.
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public authority can no longer be reviewed in terrag lawfulness or
constitutionality. Therefore, the Parliament codé&tide anything, including things
that are contrary to the Constitution, which isammzivable.

The authors of the referral also claim the abseficgich a constitutional review
could lead to an imbalance between State powerga@ulittatorship, tyranny or
despotism for the Romanian society.

From our perspective, the judgment that the lackswéh a review over the
Parliament resolutions could trigger negative éffem Romania is totally wrong,
as the constitutional life in Romania went by undermal circumstances without
introducing in 2010 such a constitutional review.

The Court examined the opinions of the PresidehtseoParliament Chambers, as
well as the opinion of the Romanian Government. Phesident of the Senate
claimed that if the framers had wanted to enshtiree Court’'s competence to
conduct the constitutional review of other parlismaey resolutions than its

standing orders, they would have expressly andratga regulated it. He also
claimed that this led to an excessive overloadefGonstitutional Court’s activity,

which hindered its activity, by also making it hdiod the Court to carry out its role
of guarantor for the supremacy of the Constitution.

The President of the Chamber of Deputies pointeédtai the implementation of a
constitutional review does not affect the Parliatizerole of supreme body of the
Romanian people, precisely because this suprentemydsnot lead to a breach of
its constitutional duties.

In his turn, the Government considered that, in gieance with the Constitutional
Court's case-law, adding or discarding competerfoesthe Court, through its
organic law, is a matter of necessity left at tleemtion of the ordinary legislator.

The Court, having examined all of the opinions, cHigr that subject to
constitutional review can be only those resolutiohBarliament adopted following
the granting of the new powersolutions that affect constitutional values, rules
and principlesor, as the case may be, the organisation and operatibn o
constitutional authorities and institution¥he Court stated that Art. 27 of Law no.
47/1992 did not establish any differentiation betweresolutions that can be
subject to review by the Constitutional Court imts of area in which they were
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adopted or in terms aformativeor individual nature, which means that all these
resolutions are likely to be subject to constitngibreview.

From our point of view, we have to mention that theolutions adopted by the
Chamber of Deputies and Senate regulate issueserong the internal
organisation and operation of the Chamheend according Art. 64 of the
Constitution, the Chambers benefit from organizalpfunctional and budgetary
autonomy. Since the organization and function of each Chanib ruled by
Standing Orders, their resolutions are adoptedenapplying the parliamentary
Standing Orders. The constituent set forth in A7(1) that the decisions regarding
the Chambers regulations are adopted by majority @beach Chamber, same as
the organic laws. We also mention that other remmia of the Chambers are
subject to constitutional reviéw

Since they are judicial acts of the Chambers, tbeolutions can seize
constitutional values and principles that are stthjeatter to regulations, but don't
have the quality to appoint such values and priasipThat's why they can’t be
subject to constitutional review (lonescu, 2012).

It's something natural for each Chamber, but atsdtie Plenary of the Parliament
to adopt the resolutions required for a good fumcof the institution, and these
resolutions should be the expression of free viithe elected by the people, not a
resolution given by the constitutional judges.

The Court also stated that granting its power &r@&se such constitutional review
represents a diversification and strengthening lbé& tcompetence of the
Constitutional Court, the sole authority of congtdnal jurisdiction in Romania,

and a gain in the efforts to achieve a democrdtteSyjoverned by the rule of law,
and thus it cannot be considered a circumstartt@raor one justified on grounds
related to necessity. However, even the legaltipaliand social reality proves its

! For instance, the resolutions for appointing #eding boards of the Chambers.
2 |n a separate opinion, stated by the ConstitutiGmairt's judges within Decision no. 53/2011, ,the
resolution means a judicial act particular to ragpdy autonomy of the Chambers, as provided by
Art. 64, Art. 67 and Art. 76 (1), generator of juihl effects, which are always internal but, on the
side, may also have external effects”. (...) ,Drawmglistinction within the class of resolutions as
judicial acts, we can state that only the normatesolutions can be subject to constitutional neyie
precluding the resolutions with individual aim”.
3 For instance, the resolution that ascertains iheumstances which jusitfy the interim in the
exercise of office of President of (Art. 147 lit. g), the resolution to suspend theedident of
Romania from office (Art. 147 lit. h), the resolui when the President of Romania takes counsel for
the organization and holding of a referendum (A4 lit. j).
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actuality and usefulness, since the constitutiaoairt was asked to rule on the
constitutionality of certain resolutions of Parliam questioning the constitutional
values and principles. The Court justifies the o$dhis type of constitutional
review in that it represents a means to endow tbestitutional Court with a
coherent capacity of expression, likely to effitigrensure the separation and
balance of powers in a democratic state wonder how the separation of powers
could be ensured since the Court invalidates a legie#mresolution of one
Chamber, which decides, by the supreme and free wilitsoinembers, the
appointment of certain members in the management bodiesndhe contrary
their recall from that position? Isn’t that an interfel@ of the Court in the
internal problems of the supreme People’s represertétirum?

The Court considered that, even if the prerogato@scerning the constitutional
review over the Parliament’s resolutions have bgeen to the Constitutional
Court as provided by the Court’s organic law, itj@ced constitutional nature as
provided under Article 146 (1) of the Constitufiotn our perspective, if the
ordinary legislator would have wanted this type review to have a real
constitutional nature, he would have expressly latgd it in the Constitution tekt

1 We are in favour of the separate opinion, statethe Constitutional Court's judges within Decision
no. 53/2011, who reasoned that one cannot claim, k& 27 (1) of the Law no. 47/1992 makes
subject of constitutional review all the resolusaadopted by each Chamber and by the Parliament as
well”. In other words, this text bestowed on then€titutional Court the prerogative to review ak th
Parliament’s resolutionshe Constitutional Court thus becoming a ,Super{Ranent”.

2 Some Court’s judges made a separate opinion,dstat®ecision 53/2011: ,the first issue to be
solved iswhether other responsibilities provided by the Gsuorganic law are subject to the
Constitutional Court’s prerogatives or to the Curésponsibilities regarding its other activitidhe
second issue is whethby means of law can it be added to the constitatidgext regarding the
Court’s responsibilities, that is if according tatA146 lit. I) can it be added, by means of Law no
4711992, to the responsibilities expressly and s&pdy provided by Art. 146 of the Constitution

% In the practice of states with consolidated demcies or in the Central and Eastern European
young democracies, within the scope of prerogatofesonstitutional bodies (Courts, Councils), we
don't find this type of control over the Chambeesalutions appointed in Romania in 2010. For
instance, the Constitutional Council of France tmasfollowing powers and tasks: 1. the supervision
of presidential elections. The Constitutional Caliegamines the objections and confirms the ballot
returns (Art. 58 of the French Constitution); 2jualicates, in case of objection, on the observarfice
the procedure for the election of deputies and teendArt. 58); 3. guards the observance of the
procedure for the organization and holding fo thiemendum, provided by Art. 11 and 89 and Title
XV. The Constitutional Council confirms the returosthe referendum (Art. 60); 4. adjudicates on
the organic laws, before promulgation, on the psepolaws provided by Art. 11, before they are
committed to referendum, and on the standing ordérsarliamentary chambers, before they are
carried into effect; 5. when, during an ongoinggass in front of a Court, it is claimed that a
legislative disposition prejudices the rights aibéities warranted by the Constitution (Art. 61(1))
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It is also relevant how the Court emphasizes thpomance of constitutional
review of Parliament resolutions for the properragien of the rule of law and for
the observance of the separation and balancetef mbavers so that when it comes
to the breach of constitutional values and priregfy means of certain resolutions
of Parliament, besides the political conflicts ctaerizing the relations between
the majority and the Opposition, the Court may éguired to ensure compliance
with those values and principles, intrinsic to deragy, as sole political model
compatible with the Basic Law.

Given this complicated statement, should we asstivaethe Court becomes a
referee between the majority and the Oppositiotha Parliament? Because we
can't neglect how the Court’s judges are appoifitedbie, 2010, pp. 3-34)

Once again, we are for the imperative amendmenthef constitutional text
concerning the appointment of the constitutionaliges out of the regular
magistrates, strictly on professionalism principlest on political criteria.

4. Conclusion

Did the Constitutional Court become the leading actor of fRemanian
constitutional life?From our perspective, the answer is yes if we aeathie last
episodes of our constitutional and political life seems that everything must be

Italy, in compliance with Art. 134 of the Constitut, the Constitutional Court states over: 1. the
disputes related to the constitutionality of lawsl @cts behaving as laws of the state and reg)ns;
the conflicts of competence between state powetsyden state and regions and between regions; 3.
the accusations against the President of the Riepifblcompliance with the Constitution. In Poland,
according to Art. 188 of the Constitution, the Qiitnonal Court states about: 1. the compliance of
laws and treaties with the Constitution; 2. the pbamce of laws with ratified treaties, whose
ratification implies the previous enactment of &;l&. the compliance of regulatory acts issued by
central authorities of the state with the Congtiuyt4. the compliance of political parties objees

and activities with the Constitution; 5. the conmiplasent to the Court House on the strength of Art.
79 (1) of the Constitution; in compliance with Ait89 of the Constitution, the Constitutional Court
House solves the competence conflicts betweenahstitutional central authorities of the state.

! Professor Genoveva Vrabie stated that: ,the rkthinof the conception regarding the judicial
nature of the Constitutional Court and its placthimithe public authority system is asserting ftasl

a factor likely to improve the activity of the stabodies and to determine the settlement of the
relationship between the two of them accordingdme democratic principles, pointing out in the
first place the separation of state powers andatllaw”. As for appointing the constitutional juelg

the author considers that we must: ,think to anrowpd selection system of the constitutional judges
and to eradicate the conflicts of interest. Theoamed rules should balance the scale and prevent o
of the powers to set itself up as a superordinaveep’.
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solved by the Constitutional Court. The Court beedhe ultimate judge between
State powers, although its constitutional roleasmarrant the supremacy of the
Constitution. The way we see it, the political ®scin particular make a
convenience of the Court’s role, especially of prerogatives provided by the
Constitution and its organic law. Maybe this is tkason why the Court tended to
grant itself certain prerogatives, which may not ureonstitutional, but do not
comply with the doctrine of separation of powerd aghe supremacy of the
Constitution.

Tudor Draganu, having analyzed the effects of theng@itutional Court's
provisions the way they have been regulated follgwihe revision of the
Constitution in 2003, stated: , There is no otherdpean state where such Courts
are granted the prerogative to adress such inpmgtio the Parliament in order to
impel the Parliament to enact rules accordinggowitl. (...) as provided by Art.
147 (1) and (2), the revised Constitution is agaihe principle of separation of
powers, even if it is loosely interpreted, accogdio Hans Kelsen and reflected by
several other European Constitutions. (...) butef @ourt is assigned to adress the
Parliament compulsory injunctions, could it be ¢des=d the people’supreme
representative body or the state’s exclusive latpslauthority? (...) by means of
its excessive prerogatives, didn’'t the Court becomihout its will, if not a
superpowerat leasthe fourth power in the ste?e(Draganu, 2004, p. 95-96).

In technical literature, it is stated that the cetepmce of the Constitutional Court is
the expression of a general phenomenon, whosesityes specific to a rule of
law, that is the judicial framing of political ph@menons. The law, par excellence,
is the political will that had won due to the mdtipwho voted. Consequently, the
law constitutional review, that is the review o0& itonstitutional legitimacy,
provides the framing of the legislative politicalhgmomenon within the
constitutional norms (Muraru & Constantinescu, 1,9978).

The recent activity of the Romanian Constitutior@burt proved that this
institution, which was under no political influen@duraru & al., 2009, p. 31-32;
Draganu, 1998, p. 308-309; lonescu, 2010, p. 14850 became affected by the

Y In technical literature, there have been pointetiseveral flaws regarding the political naturethef

Constitutional Court, such as: a) some prerogativéle Constitutional Court distinguish themselves
by their political nature; b) it's a fact that ti@onstitutional Court’s judges are not appointed by
Jpolitical authorities” on political grounds, butevertheless, they are appointed by such auttgyritie
c) the recurrent and partial renewal of the Coumtihal Court leans towards the adaptation of its
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interference of politics at all Romanian societyels. Most of the times, in highly
delicate and important circumstances for the Roarasociety, the decisions have
been made with a score of five against four (irotavof the judges appointed by
the governing majority, whether it was the Presidehthe Republic or the
Parliament). This proves the vulnerability of thenGtitutional Court. That is why,
lately, an increasing number of politicians, spksfis or representatives of the civil
society framed a deep reform for this institution
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