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Abstract: The Court of Justice of the European Union is tmunity institution that, through i
jurisprudence, has formulated principles that hdivectly influenced the social relations betweea
member states of the Union concerning the tran8posinto practice of community regulations, ev
determining modifications in the national legistatior in the community legislation. This paper a
at offering the interested readers a systematizaifothe main opinions with law principle valt
formulated bythe Court and consecrated as a fact in its de@segarding the principle of equal p
for equal work of employees, irrespective of
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1. Introducing Considerations on the Lisbon Treaty and
Nondiscrimination

The European Union is a pattern of social orgaimatvhich is experimente
aiming to reach, at some point, the materializatibthe ideal that each citizen o
member state of th&uropean Union has the possibility to make use hal
principle of equal opportunities in every aspecthaf social life. The entering in
force of the Lisbon Treaty on Decembe 2009, after a long and sinuous w
between the moment of the signatuf the Treaty and the moment of its apprc

! The present paper uses the current denominatittedfstitution, even if in the text it is mentiar
the jurisprudence of the Court in the period whewas called the Court of Justice of the Eurof
Communities.
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by all the signatory states, represents a new mdirgference in the history of the
European Union.

Among the remarkable amendments brought by theohistreaty the following
have to be mentioned: 1. grant of the judicial peadity to the European Union; 2.
inclusion of the principle of supremacy in the coamity law, consecrated until
this regulation only on jurisprudential grounds; ¢cdnsolidate the role of the
citizens (one million citizens from a significanumber of member state can
request the Court to forward a proposal in a saotarhich he considers an action
of the Union as being necessary); 4. grant of tladatory judicial state to the
Charter of Fundamental Rights, the Charter beirgahcomprisal of the rights the
citizens benefit from in relation to the Europeagislation, such as the right to
integrity, the prohibition of torture or inhuman @egrading treatments, the right to
liberty, the respect of private and family lifeethight to education, the right to
property, nondiscrimination, equality between sexesltural, religious and
linguistic diversity; 5. include a solidarity claudetween the member states for a
series of threats, such as terrorism, human oralatatastrophe or difficulties in
the energetic sector; 6. the Treaty offers a ldgahe to the establishment of
privileged relations between the Union and the pnity states, for the first time in
the history of the European construction, the irtgoare of the proximity relations
of the Union being consecrated at Treaty leve§ Zeries of dispositions enhance a
more flexible and consolidated action of the Uniorwhat regards the space of
liberty, security and justice, ensuring answerstfar European citizens in areas
such as migration, security and justice, fight agiaorganized crime or terrorism.

In what concerns the equality and nondiscriminattbis is one of the principles
consecrated in the Consolidated VerSiohthe Treaty on the European Union, in
Part |- Principle$ being mentioned that “In all its actions, the tiiseeks to
eliminate inequalities and promote equality betweem and women” andrf the
definition and application of its policies and amwts, the Union seeks to fight any
discrimination based on sex, race or ethnicityigieh or beliefs, handicap, age or
sexual orientatiot?. More than that, the Treaty has attributed a sgpapart to
nondiscriminatiof in which it is expressly mentioned thatin the scope of

Consolidated Version of the Treaty on the Europgaion, Published in the Official Journal C326
on 26.10.2012, www.eur_lex.ro

2 Title 11, “General application dispositions”, aité 8

3 Article 10, consolidated version of the Treaty the European Union, Published in the Official
Journal C326 on 26.10.2012, www.eur_lex.ro.

4 Part II, “Nondiscrimination and citizenship of tbaion”
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application of the treaties and without touchinge thpecial dispositions, it is
forbidden any type of discrimination exerted on wurds of citizenship or
nationality’ and as instruments for fighting against discriation the following are
established: the regulatibhy the Parliament and Council and initiation oéaific
measures by the Council, with the approval of thdi@ment. The institution of
the citizenship of the Unidritself is an instrument of high level exploitatiohthe
rights listed in the Charter of the Fundamentalh®gf the European Union. This
document has also an entire fitonsecrated to equality and nondiscrimination,
stating that People are equal in front of the Ia%hand that Discrimination of any
type is forbidden, based on grounds such as see, reolor, ethnicity or social
background, genetic features, religion or conviadip political or any other
opinions, national minorities, fortune, birth, hdoap, age, sexual orientatibh
and ‘In the scope of application of the treaties ancheitt breaching its special
dispositions, it is forbidden any discrimination tre grounds of citizensHif

Equality between men and women is expressly regufilieing mentioned thait*
must be ensured in all sectors, including in whataerns employment, work and
remuneratiofi but “the principle of equality does not exclude the rigiance or
adoption of measures that would foresee specificaathges in favor of the
underrepresented sEX,

The principle of equal remuneration between menwachen for the same work
performed has been regulated since 1957 in ait®of the Treaty establishing
the European Unidh its form being kept in the Treaty on the Europé&srion

! Article 18, Title 1, Consolidated version of thee@ity on the European Union, Published in the
Official Journal C326 on 26.10.2012, www.eur_lex.ro

2 Article 18, Title 2, consolidated version of thee@ity on the European Union: “European Parliament
and Council, ruling in respect to the ordinary $ajfive procedure, can adopt any norms in order to
prohibit these discriminations”.

3 Article 19, consolidated version of the Treatytba European Union.

4 Article 20, consolidated version of the Treatytbe European Union.

SCharter of the fundamental rights of the Europeaniob), Title Ill, “Equality”, Published in the
Official Journal C326 on 26.10.2012, www.eur_lex.ro

5 Article 20, Charter of the fundamental rights lné European Union.

7 Article 21, paragraph Gharter of the fundamental rights of the Europeaiot) .

8 Article 21, paragraph Zharter of the fundamental rights of the Europeaiot) .

9 Article 23, title 1, Charter of the fundamentajhis of the European Union.

10 Article 23, title 2, consolidated version of theedity on the European Union.

11 Article 119: ‘Each member state ensures in the first stage amdesuently maintains the
application of equal remuneration for the male dechale workers for the same work. In the meaning
of the present article, “remuneration” representetsalary or the regular net or minimum amount,
as well as all the other paid salary rights, direstindirect, in cash or in nature, by the employer
the employee according to the work performed.
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from 1992 and was not amended until the Lisbon fJtedhe Treaty on the
European Union in its consolidated form also retpslathe principle of equal
remuneration between men and women for the samk, woth the observation
that the phrasing was completed with the expresSiorfor a work of the same
valué'?, defining the term remuneration and conditionseigual remuneration.

This form of the legal frame of the European Uniegarding equality and non
discrimination is the result of the concerted actaf a sum of factors, among
which the jurisprudence of the Court of Justicéhef European Union is one of the
most important factors, all the more so as decssiarthe matters have been ruled
since the beginning of the activity of the Couxir Example, the addendurar‘for

a work of the same valués the result of the point of view expressed esgerce
1981 by the Court in the ruling on March 11, 1984grringham v. Humphreys/
Lloyds Bank®

Equal remuneration, without discrimination on graisnof sex, entails that: a) remuneration granted
for the same work has to be in accordance withshme measurement unit; b) the remuneration
granted to a worker paid hourly to be the sameefguivalent working placés

1 Article 2, paragraph 105 in the Lisbon Treaty estathat: “Article 119 is amended as follows: - at
paragraph 1, the wording “making the object of datmn” are completed after “of a member state”
in the first paragraph and respectively after “anber state” in the second paragraph and the word
“gradually” in the first paragraph is eliminatedt paragraph 2, a, after “the member states” the
words “making the object of a derogation” are idtroed, also in paragraph b, after “a member state”
and the word “gradually” in the first paragraph aminated. At paragraph 3, the words “the
Commission authorizes the state in difficulty” aeplaced with “The Commission authorizes the
member state object of a derogation, in difficulty”

2 Article 157 (former 141 TEC): 1. Each Member Sttiall ensure that the principle of equal pay for
male and female workers for equal work or work gfi@ value is applied. 2. For the purpose of this
Article, "pay" means the ordinary basic or minimuvage or salary and any other consideration,
whether in cash or in kind, which the worker reesiwirectly or indirectly, in respect of his
employment, from his employer. Equal pay withowgcdimination based on sex means: (a) that pay
for the same work at piece rates shall be caladlatethe basis of the same unit of measurement; (b)
that pay for work at time rates shall be the saonéhfe same job. 3. The European Parliament and the
Council, acting in accordance with the ordinaryid&give procedure, and after consulting the
Economic and Social Committee, shall adopt measirensure the application of the principle of
equal opportunities and equal treatment of mervesrden in matters of employment and occupation,
including the principle of equal pay for equal wankwork of equal value. 4. With a view to ensuring
full equality in practice between men and womemwrking life, the principle of equal treatment
shall not prevent any Member State from maintairingadopting measures providing for specific
advantages in order to make it easier for the urgeesented sex to pursue a vocational activitg or
prevent or compensate for disadvantages in prafeskcareers.”

3 Decision on March 31, 1981, Cau8&/80,J.P. Jenkins v. Kingsgate (Clothing Productions). Lt
Jurisprudence Corpus 1981, page 00911.
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2. Principles Formulated by the Court of Justice of tle European
Union on the Equal Remuneration Between Female andale Workers

The Court has stated thahe principle of equal remuneration between fenamle
male workers is part of the fundamental elemergsBtropean Union is based on
and can be invoked in front of the national couantsl the latter have the duty to
ensure the protection of the rights stemming frbim kegal principle, especially in
case of the discrimination that have as direct sotine legal dispositions or the
employment contracts, in the case of the remurmeradpplied unequally to the
workers male compared to the female workers, athdhe work is the same both
as tasks to fulfill as well as working place (compar service, public or private).
Also the Court has ruled in 198that for the instance to establish the breachef t
principle of equal remuneration between men and &mgnit has to have the
establishment of the fact if there is a differentéreatment between workers male
and female when fulfilling the same work in the saperiod of time, in the same
establishment or service as “decisive criteria”.

Also, the jurisprudence has statélat the provisions in article 119 in the Treaty o
the European Economic community (currently artitk in the Consolidated
version of the Treaty on the European Unioapply directly to all the forms of
discrimination susceptible to be observed as hawsgsole criteria the work
identity and equal remuneration, without the comityupr national measures
determining these criteria to be necessary for d@pglication of these criterla
The Court has admitted that difference of treatnoamt be verified, as well as the
different moments in time in certain cases, suclhascase in which the female
was employed on a position previously occupied byade and who is given a
smaller salary at the moment of employment.

The Court of Justice of the European Union hasresbéhat a share for a pension
fund paid by an employer in the name of the emmeyas a complementary way
of increasing the gross salary, which effectivebpteibutes to the increase of the
gross salary, represents “a remuneration” in thenimg of article 119, paragraph 2

! Decision on April 8, 1976, cause 43-75, Gabriéefrenne / Belgian anonimus society for air
navigation Sabena, Jurisprudence Corpus 1976, Qadf5.
2 Decision on March 27, 1980, cause 129/79, Macarthgl v. Wendy Smith, Jurisprudence Corpus
1980, page 01275.
3 Cause Worringham and Margaret Humphreys v. Lidyadsk Limited, Cause 69/80, Jurisprudence
Corpus 1981, page 00767; Decision on March 31, 1€2iuse96/80, J.P. Jenkins v. Kingsgate
(Clothing Productions) Ltd., Jurisprudence Corp8811 page 00911.
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in the Treaty of the European Economic CommuniBonsequently, it is a breach
of the principle of equal remuneration betweendh®wloyees male and female for
equal work and value, performed in the same estalkent or service, private or
public, to register the obligation of the employer pay, in the name of the
employee, a share for the pension fund, only inweeking contracts of male

employees, with the purpose of slightly increashmgjr gross salary.

The Court also asserted that in the sector wherdetml text which regulated the
principle of equal remuneration between men and evomor equal work (at the
moment of ruling of article 119 in the Treaty ofettEuropean Economic
Community, currently article 157 in the Treaty &we European Union) would not
produce a direct effect, the exclusive competenic¢he national legislator to
regulate the application of the principle is nosemved, but its application can
result, as long as it is necessary, from the catedl application of the community
and national dispositions. The Court has drawnatientiori on the fact that this
principle represents a special judicial norm relate remuneration, whose
application cannot be extended to other work comubt applicable to the two
working categories. The same decision held thatlissrimination on grounds of
sex is a principle of community law related to adamental human right but that it
is not the obligation of the Union to impose thepect of this principle when
talking about a work relation subordinated exclabivto the national law.

The jurisprudence of the Court of Justice of theopaan Union contains also the
legal trutff that the granting, for paid work per time unit, af different
remuneration per hour of work, according to the bermof worked hours worked
per week does not breach the principle of equaliraration listed in article 119 in
the Treaty of Economic European Community, stél thifference of remuneration
between the half-time work and full-time work ispéained by the intervention of
the objectively factors and without any type ofcdisination based on sex. It is
the competence of the national judge to assedadh cause, if, taking into account
the circumstances, priors and reasons of the emplaysalary practice, although

! Decision on March 11, 1981, Cause Worringham aadgsiret Humphreys v. Lloyds Bank Limited,
Cause 69/80, Jurisprudence Corpus 1981, page @patagraph 17).

2 |dem, paragraphs 23-24.

3 Decision on June 15, 1978, cause 149/77, Gabibafeenne / Belgian anonymous society for air
navigation Sabena, Jurisprudence Corpus 1978, RS

* Decision on March 31, 1981, Cau8&/80,J.P. Jenkins v. Kingsgate (Clothing Productions). Lt
Jurisprudence Corpus 1981, page 00911
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presented as a differentiation depending on thekietme of work, really
represents or not a discrimination based on th@fthe worker.

Based on this reasoning, the conclusion is thatiffereince of remuneration
between the full time workers and the half time kers does not represent a
discrimination forbidden by article 119 in the Treaunless it is proven that it is
actually an indirect way to reduce the level of uaeration of the workers by half
time on the grounds of the fact that that groupvofkers is composed, exclusively
or preponderantly, from female workers. The nationstances can observe, with
the aid of the criteria of identity in work or eduamuneration and without the
intervention of the community or national measutbat there are discriminations
based on sex represented by the unequal remumeddtigorkers male and female
for the same work, fulfilled in the same establigiinor service, public or private,
namely that the remuneration per hour was offepedafhalf time work, inferior
from that granted for a full time work.

Another variety of the discrimination on the groandf sex in the matter of
remuneration was identified by the Court of Justitéhe European UnichThus,
the latter has asserted that in the cases in vthigmational judge can recognize,
with the aid of the criteria of identity of work @requal remuneration and without
the intervention of certain national or communityeasures, the action of an
employer to grant certain special advantages forsportation only to the retired
male employees represents an act of discriminatiothe grounds of sex and the
dispositions in article 119 of the Treaty applyegdity in such a situation. In the
meaning of article 119 in the Treaty, such a situatis considered as
discrimination between the male and female retinedkers that do not benefit
from the same advantage. Regarding the retirerttenCourt has asserfethat the
decision on a minimum retirement age different leetvmale and female workers,
within the social security measures, does not sgprtean act of discrimination
forbidden by the community law.

! Decision on February 9, 1982, Cause 12/81, Ei@ariand v. British Rail Engineering Limited,
Jurisprudence Corpus 1982, page 00359

2 Decision on February 16, 1982, Arthur Burton vitiBn Railways Board, Jurisprudence Corpus
1982, page 00554.
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3. The Influence of the Regulations of the European Uaon and
Jurisprudence of the Court of Justice of The Europan Union on the
Romanian Legislative Frame in the Matter of Equal RRmuneration for
Men and Women in Case of Equal Work or Equal Work \alue

In the Romanian Constitution in 1991 as well ashiem republished version of the
Constitution in 2003 the principles of equality amgh discrimination have been
consecrated in article 16. The Romanian Constitulio 1991 and republished
version in 2003 consecrate in article 16 the principle of equaliaynd
nondiscrimination. For the application of this miple, in 2000 was adopted the
Ordinance 13% on the sanctioning of all the form of discrimimati but the
specialization was also present in the matter atgnent.

Thus, the direct influence of the regulations oé tBuropean Union on the
Romanian legislation in this matter results evememasibly from the fact that the
Romanian legislator has adopted Law 202/2002 ordfo@l opportunities between
men and woménhlaw whose declared objective is to regulatiee*measures to
promote equal opportunities and equal treatmeniveeh men and women, for the
elimination of all forms of discrimination based sBX, in the entire scope of
public life in Romani#, with the observation that the legal definition tre
concept of equality of opportunities i¢n“the meaning of the present law, the
equality of opportunities represents taking intasideration all the capacities,
necessities and aspirations of men and women aedetjual treatment of the
latter”.®

Starting from the principle of equal remuneration équal work and equal vale,
the Romanian legislator has introduced, among ¢galldefinitions, the one of
“work of equal value” mentioning the meaning of the concept as follottke

work of equal value represents the remuneratedviégtivhich, after comparison,

1 Article 16, paragraph 1:"Citizens are equal innfrof the law and public authorities, without
privileges and without discrimination”

2 Published in the Official Monitor no. 767 on Ooctol81, 2003

3 Published in the Official Monitor, Part |, no. 4®h September 2, 2000 and republished in the
Official Monitor, Part I, no. 99 on February 8, 200

4 Published in the Official Monitor of Romania, Parand republished in the Official Monitor of
Romania, Part I, no. 150 on March 1, 2087d amended by Emergency Ordinance no. 83 on
December 4, 2012 on the amendment and completiolavwfno. 202/2002 on the equality of
opportunity and treatment between men and women.

5 Article 1, paragraph 1

SArticle 2, paragraph 2

7 Article 4, paragraph f
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based on the same indicators and the same measuriitg to another activity,
reflects the use of similar or equal professionabkledge and skills with similar
or equal quantities of intellectual and/ or physftorts.

Chapter Il of the law is exclusively dedicated tondiscrimination in the labor
sector, being entitledEquality of opportunities and treatment between raed
women in labadrin article 7 stating that the equality of oppanities and treatment
between men and women in work relations also ireduthe non-discriminated
access tb“equal income for equal work value”. Also, it ispgessly underlined the
fact that ‘It is forbidden the discrimination by the use af #mployer of practices
that disadvantage people of a certain sex in retatio work regarding: (...) d)
determining the remuneratitin

As indicated in chapter 2 of the present paperCitvert of Justice has determined,
through its jurisprudence, the improvement of tbegidlation of the European
Union which implicitly has influenced the Romaniagulations in this matter.

4. Conclusion

Romania, state which during its entire hisfolmpas been connected to the highest
spiritual values of Europe in particular and theldian general and has contributed
to the maintenanéand development of its international cultural patmy, proves
proves also in the matters of application of thegiple of equal remuneration for
work of equal value a social practice at the ledfethe standards imposed by the
European Union, standards to the definition of whige Court of Justice of the
European Union has substantially contributed.

! Article 7, paragraph 1.c.

2 Beginning with the birth of the Romanian peoplenirthe interlacing of the social and cultural
traditions of the Romans and Dacians, continuinth weémarkable cultural personalities formed at
European schools, among which we remind the enpgdia personality Dimitrie Cantemir, with the
phenomenon of training the Romanian youth in righifies in Paris and raising children in rich
families in Romania under the supervision of wasteuropean states and taking over French cultural
patterns, which made possible for Bucharest todbled the “Little Paris” in the period between the
two world wars.

3 See the Romanian people under the ruling of itsslgamong which we remind a few, on the criteria
of the notoriety of their military victories: Mireecel Batran, Matei Basarab, Vlad Tepes, Mihai
Viteazul, Stefan cel Mare) to the prevention of Thekish expansion.
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