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Abstract: Judicial liability, as a form of social liabilitthas specific features in what concerns the
members of the Romanian Diplomatic and Consulap€éullowing the special statute granted to this
professional group. In the following, we will malke analysis of the regulations referring to the
judicial liability of the members of the Romaniaip®matic and Consular Corps provisioned by law

no.269/2003 on the status of the Romanian Diplametid Consular Corps, underlining the flaws of
this law determined by the inaccuracy of the leg@l in drafting the provisions regarding the

condition for employing this type of liability iniplomatic and consular staff and the sanctions that
should be applied, justifying thus the necessityingproving the legal frame in this matter. | have

considered as opportune to first formulate somestants on the quality of being a member in the
Romanian Diplomatic and Consular Corps, in orddrd@ble to establish exactly the scope of thesrule
comprised in Law no. 169/2003 on judicial liability
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1. Introductive considerations

Judicial liability, as a specific form of sociahbhility, interferes in case of violating
norms of law. It is distinguished from the othernfis of social liability (moral,
political etc.) by the fact that it determines tbbligation to support a judicial
sanction (Hura, 2007, p. 152).

The content of the judicial liability representscamplex of related rights and
obligations that, according to the law, derive froligit actions and constitute the
frame for state constraint by applying judicial pkies with the purpose of
reestablishing social reports and respect of laden(Costin, 1974, pp. 31-32). In
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the doctrine there are specific categories analjaedach branch of law: criminal,
civil, labor etc. (Bobg, 1994, pp. 257-258).

The judicial institution of liability has specifiorms in what concerns the members
of the Romanian diplomatic and consular corps,rdeteed by their special statute,
by the attributions and the tasks they have acogrth the general regulations. The
analysis of these specific aspects of judicialilighof the Romanian Diplomatic
and Consular Corps’ members requires first theyamabf other elements, such as
the definition of the quality of “member of the Raman Diplomatic and Consular
Corps” and the nature of the labor judicial relat@f the Romanian diplomatic and
Consular Corps’ members.

2. The quality of member of the Romanian Diplomatic ad Consular
Corps

The period of time following the events in 1989 hegistered modifications in the
legislative frame regarding the diplomatic and ctewsdomain. There was a high
necessity of modern legal regulations, reflectinge trealities of that time.
Accordingly, a number of normative acts have bedopsed, to ensure the creation
of a legal frame adequate to the accomplishmeeixtdrnal Romanian policy after
the change of the political regime, taking in cdesation of course the mutations at
international level.

One of these documents was the Government Deaisioh070 on October 6, 1990
on the approval of the Statute of the Romanianddiaitic and Consular Corpthat

in 26 articles tried to reform an important profesal segment in the development
of the new Romania. Even the term “statute” usedamme the normative act was
meant to draw the attention on the special regimatgd to this category of
personnel. Used for the fists time in 1847, when“®tatute of the police clerks in
the capital” (Ranta, 2008, p. 82), the conceptsthtute” defines the ensemble of
judicial norms regulating the rights and obligatiponditions of being admitted,
attributions, incompatibilities, penalties etc. faome professional categories
(teachers, deputies, senators, magistrates anetawic.).

! The Government Decision no. 1070/1990 for the eyrdrof the Statute of the Romanian Diplomatic
arLd Consular Corps was published in the Officialniftr of Romania, Part I, no. 119 on November
2", 1990.

69



ACTA UNIVERSITATIS DANUBIUS No. 1/2010

These dispositions have proved to be insufficiergrisure the special professional
frame of the members of the Romanian Diplomatic @odsular Corps. It was only
13 years later that the Government Decision no/Il®BD is abrogated, together
with the adoption by the Parliament of a new noiveaact regarding the statute of
the Romanian Diplomatic and Consular Corps, nan@yw no. 296/2003 The
elaboration of “complete norms regulating differexgpects of these activities”
became necessary, as presented in the Explanatmorandum to Law on the
Statute of the Romanian Diplomatic and Consulamp€othe new regulations were
imposed following the new valences acquired by tliiglomatic and consular
activity in the context of Romanian integration hiit NATO and the EU; these
regulations were meant to ensure the stability hef diplomatic and consular
personnel, their promotion on professional and aence criteria, considering the
“specific attributions, the importance and role it the state administration”

Accordingly, the Romanian legislator establishedthe first article the special
character of these regulations, conferring the negmbf the Romanian Diplomatic
and Consular Corps a specific socio-professionatust, determined by the
attributions and the responsibilities related te #tcomplishment of the external
Romanian policy (article 1, al. 2).

This “professional elite corps”, as it was namedha doctrine (Lg 2004, p. 3)
comprises, according to the listing in article R1:athe minister of foreign affairs,
state secretaries and sub-secretaries with thestiinof Foreign Affairs, general
secretary and deputy general secretary with theisiin of Foreign Affairs,
diplomatic and consular personnel working withie ttentral administration of the
Ministry of Foreign Affairs, the embassies, permanamissions with the
international organizations and the consular officd Romania, including the
individuals coming from the Department of Exterifighde and other ministries and
institutions, during their sending to missions aldsthe state, with diplomatic or
consular ranks. Interpreting al.2 of the same lartiee notice that the minister of
foreign affairs, state secretaries and sub se@rsfageneral secretary and deputy
general secretary are righteously part of the RimmaDiplomatic and Consular
Corps, during the exertion of the correspondinggdMaftei, 2007, p. 178).

The members of the Romanian Diplomatic and ConsUlarps are as a rule,
following the wording of article 1 (b), career diphats. They can acquire, according

! Law no. 269 on June 17, 2003 on the statute ofRimanian Diplomatic and Consular Corps was
published in the Official Monitor of Romania, Pdrtno. 441 on June #3 2003, amended and
completed by Law 181/2004.
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to the provisions of article 4 of the same normatact, the following ranks:
ambassador, plenipotentiary minter, counselor- sténj diplomatic minister, il
secretary, % secretary, "8 secretary, diplomatic attaché (diplomatic rankgneral
consul, consul, vice consul, consular agent (cangahks).

Therewith, the members of the Romanian Diplomatid &onsular Corps occupy
diplomatic and consular functions within the ceh&rdministration of the Minister
of Foreign Affairs and the diplomatic missions,tthee equivalent to the diplomatic
and consular ranks they hold (article 5).

If we take into consideration all these disposiioas well as the provisions in
article 17, al. 1 (a) that establish that the duatif member in the Romanian
Diplomatic and Consular Corps can be acquired byirttlividual “who has the right
to occupy apublic office according to the provisions of the Constitutiord ahe
laws in force” and in 1 (c) it is stipulated thenddion of not being politically
affiliated', corroborated with the provisions in article 2, hland article 5, al. 1 (d)
in Law no. 188/1999 on the Statute of the publivasts that statutes that a public
servant is the individual occupying a public officespectively, the right to have
statutes special to public servants exerting thasks within the diplomatic and
consular services resulting in the fact that thenbvers of the Romanian Diplomatic
and Consular Corps (except the dignitaries) ardigsbrvants with special statute.
The same conclusion derives from interpreting pa@lys 2 and 3 in article 5, Law
no. 188/1999, that establish the possibility ofutaing using a special statute
applicable to diplomatic and consular services, tights, duties and specific
incompatibilities, other than the ones provisiornwdthe law abovementioned, as
well as the aspects related to career.

A similar opinion is shared by the doctrine and Byefan Beligideanu
(Beligradeanu, 2007, p.76) who considers that Law no.2@8%2& fundamentally
wrongly written andde lege ferendthe qualification of the judicial labor reports of
the Romanian Diplomatic and Consular Corps is iradp®ther than dignitaries
[article 2, al. 1 (a) and (b)] and others than gle@eral secretary and his deputy in
the Ministry of Foreign Affairs [article 1, al.1){¢ the author arguing that “all the
members of the Romanian Diplomatic and Consularp€ofother than the

! The Romanian Constitution established in articlea®3 that the interdiction for political affiliain is
imposed for “the judges in the Constitutional Coarhbudsmen, magistrates, active members of the
military, police officers anather categories of public servants establishedrggnic law

2 Law no.188/1990 on the Statute of Public Servams republished in the Official Monitor of
Romania, Part I, no. 365 on 29.05.2007 and subséigueanended and completed.
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dignitaries) would have been included in the catggof public servants...”.
Verginia Vedina also asserts that “diplomats cannot be somethsgythan public
servants” considering the fact that they exertrthasks “with the purpose of
realizing the prerogatives of public power” (Vedina007, pp. 148-149).

Furthermore, the legislator himself specified i tExplanatory Memorandum to
Law on the Statute of the Romanian Diplomatic amhstilar Corps that “when
drafting the law, other statutes adopted in othates of the Euro- Atlantic
structures have been taken into consideration,efisas the EU norms and practices
on the exertion opublic offices, including the diplomatic and corssubnes. Law
no. 269/2003 refers to the Statute of public sds/ém article 3, establishing that:
“The Statute of the Romanian Diplomatic and ConsGlarps is completed with the
provisions enlisted in the labor legislation andhiaStatute of Public Servaniisthe
present statute does not specify different”. Thist thus implies that they will be
subjected to the provisions of Law no. 188/1990.

Supporting the argument of public servant qualitgh® Diplomatic and Consular
Corps’ members, article 17 (g) on Law no. 269/2688 be invoked that, similar to
the provisions of article 57 in Law 188/1990, relmted, together with the other
conditions that have to be fulfilled in order tagage the quality of member of the
Romanian Diplomatic and Consular Corps, promothng ddmission contest in the
Romanian Diplomatic and Consular Corps, organizetling to the regulation of
organization and deployment of the admission coriteshe Ministry of Foreign
Affairs.

The dispositions of article 22-23 condition the @ogment of the quality of member
in the Romanian Diplomatic and Consular Corps oe tath of faith to the
Romanian state, similar to the rigorously articis él. 6 and 7 in Law 188/1990
establishing that when entering in the Public Setsy&orps, the public servant has
to make an oath of faith. Making this oath is maaodaand the refusal has the
consequence of losing the quality of member of Rmmanian Diplomatic and
Consular Corps (Rua, Nistor, Negry & Maftei, 2005, p. 173).

The legislator invokes the provisions of the St Public Servants in the content
of article 3, al. 1 in Law 269/2003, but the manmemhich this disposition was
drafted creates confusion. Thus, there is a referanwhat concerns the completion
of the provisions of the Diplomatic and Consulaat&te to the labor legislation and
the Statute of Public Servants without mentionihg situations in which the
regulations of either of these judicial instrumentdl be applied. A solution in
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determining the order in which they could be amgpisuld result from the wording

of article 3, referring first to the completion dispositions of Law no. 269/2003
with the labor legislation, then the regulationgte Statute of Public Servants. But,
if we take into consideration the qualification afember in the Romanian

Diplomatic and Consular Corps as special categbpublic servants, we assert that
the lacunas of the special statute must be coveyedegulations in the frame-

statute, respectively in Law 188/1990 and in casither these are sufficient, the
labor legislation will be referred to.

3. Judicial liability of the members in the Romanian DOplomatic and
Consular Corps

Law no. 269/2003 regulates the judicial liability the members in the Romanian
Diplomatic and Consular Corps in chapter 8, nandeaiiitial Liability” in a laconic
manner, in four articles, namely 57, 58, 59 and 60.

In our opinion, the provisions that have been noeretil are not able to cover all the
aspects on involving the judicial liability in cas@ which the career diplomats and
the ones assimilated are guilty of breaking theegpeovisions. Thus, in the general
wording of article 57, the legislator refers ontythe liability of the members of the
Romanian Diplomatic and Consular Corps, regardimgrtprofessional activity
deployed within the central administration of thénldtry of Foreign Affairs or the
diplomatic missions and consular offices of Romania

“The members of the Romanian Diplomatic and Cons@arps are liable,

according to the law, regarding their professioradtivity deployed within the
central administration of the Ministry of Foreigriféirs of the diplomatic missions
and consular officés

It is thus omitted the liability for the other ofpitions regarding the guilty violation

of the rules on the incompatibilities and interdios’ regime, of conduct norms and
liability for actions that affect the prestige betRomanian Diplomatic and Consular
Corps.

Article 58 mentions the forms of liability (disciphry, patrimonial, civil,
contravention or criminal) that could interfere dase of not fulfilling the service
duties and breaching the provisions of Law 269/2093the members of the
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Romanian Diplomatic and Consular Corps, in the sgemeral, ambiguous wording,
without mentioning the conditions in which eithdrtloese forms of judicial liability
could be applied:

“Breaking the provisions in the present law by themiers of the Romanian
Diplomatic and Consular Corps and not fulfilling good faith the service duties
attracts the disciplinary, patrimonial, civil, caawvention or criminal liability,
depending on the case

The imprecision is maintained in what concernskrt9:

“(1) the conditions of attracting the applicablalbiility and the penalties are those
provisioned by law and by the regulation of orgatiazn and functioning of the
Ministry of Foreign Affairs’

This text, also unclear because of the generabctar of the wording, leads to the
conclusion that the disposition mentioned takee sunsideration all the liability
forms. This conclusion is wrong for many reasorisstfcriminal liability can be
attracted only according to the criminal law; satom what concerns civil and
contravention matters, the dispositions comprisethé Statute of public Servants
have to be taken into consideration; third, it i®d to know that the criminal or
contravention penalties cannot be comprised inréigelation of organization and
functioning of the Ministry of Foreign Affairs.

Also, although in paragraph 2, article 59, it isntiened thatthe facts generating
liabilities and penalties for the members of therfaaian Diplomatic and Consular
Corps are examined by the Council of Honor, whoesakiggestions to the minister
of foreign affairs”, we consider that the scope of this provision teasonsider a
restrictive interpretation, as the its wordingde wide. The use, by the legislator, of
the expression “the actions generating liabilitjesithout specifying the forms of
judicial liability taken into consideration to b&aenined by the Council of Horor
leads to the wrong conclusion that all the formdialbility are included. On the
other hand, such a definition breaks the basicsrofelaw, at least in criminal
matters: in cases in which the actions comprisetmstitutive elements of a crime,
the competent prosecution organs have to be reféaoeand not the Council of

! The establishment and functioning of the Councionor of the Romanian Diplomatic and Consular
Corps within the Ministry of Foreign Affairs, assiructure in which the cases of misconduct are
analyzed, as well as other acts that bring prequd@ the quality of member in the Romanian
Diplomatic and Consular Corps is provisioned ad welarticle 24 in the Government Decision no.
1070 on October'1990.
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Honor of the Diplomatic and Consular Corps withie Ministry of Foreign Affairs.
In the same context, we must remind the provisianarticle 3, al. 3 in Law no.
7/2004 on the Code of Conduct of Public Servants

That establishes in a correct manner that “in caseghich the facts comprise the
constitutive elements of a crime, the competensguotion organs will be referred
to, under the conditions of the law”. Thus, theyofdrm of liability that could be
employed, as regulated by article 59 can only edisciplinary liability (Nicu,
2009).

In what concerns the penalties applied to the mesnbiethe Romanian Diplomatic
and Consular Corps following the attraction of enfaf judicial liability, article 51
in chapter namedTermination of membership of the Romanian Diploimand
Consular Corps’mentions in article 1 (f) only one disciplinaryradty which is the
disciplinary termination of employment with the N&try of Foreign Affairs,
situation in which the membership in the Romanigpldnatic and Consular Corps
ends. No provision is made, even as an examplgrdegg actions that could
represent the basis for attracting disciplinarpility, such as: breaking the specific
service obligation and the norms and regulationproper behavior, breaking the
regime of incompatibilities and interdictions preiened for the members of the
Romanian Diplomatic and Consular Corps, the urfjasdtirefuse to fulfill the tasks,
inadequate or immoral behavior that would prejudice prestige of the Romanian
Diplomatic and Consular Corfysnot respecting the confidentiality of the tagkst
respecting the working program, not respecting tbgime of protecting the
information and data the employer holds.

A future amendment of Law no. 269/2003 should ideluother disciplinary
penalties as coercive means that end in defendiegdisciplinary order and
development of the responsibility spirit in fulfilg the attributions and other service
duties of public servants (Negr2008, pp. 214-215), reported to the gravity @ th
disciplinary breach, the degree of guilt, the cousmces of the breach and
considering the principle of individualization dfet disciplinary penalty: written

! Law no. 7/2004 on the Code of Conduct of publivaets was published in the Official Monitor of
Romania no. 157 on February®2004, amended and completed by Law no.50/200 #emeblished
in the Official Monitor of Romania no. 525/2007.
2 Among the obligations assigned to the memberhi@fRomanian Diplomatic and Consular Corps,
Law 269/2003 provisions in article 32 respecting state and service confidentiality, accordingh® t
law as well as confidentiality related to factspimation or documents used in exerting the fumstjo
the obligation to have a irreproachable profesdiamal moral conduct in any circumstance, prove
dignity and responsibility in fulfilling attributias.
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reprimand, diminishing the salary rights for a asrtperiod of time and/or the
driving compensation, removal from the office, emibn from the Romanian
Diplomatic and Consular Corps, following the didiciary termination of
employment concluded with the Ministry of Foreigffairs.

Article 60 provisions the measure of suspendingantbek reports if‘the prosecution
terminated against a member of the Romanian Diptangad Consular Corps for a
crime' that would make him/her incompatible with his/status”. The measure of
suspending the work reports of a member of the RaamaDiplomatic and Consular
Corps will be taken by the minister of foreign affa

We asset that the specification “a crime that wanéke him/her incompatible with
his/her statute” is inconsistent with the one psmned in article 17, al. 1 (h),
regarding one of the conditions that has to be ¢atime for acquiring the quality of
member in the Romanian Diplomatic and Consular €otlpe person “that hasn’t
been convicted for committing a crime”. We consitlet if the acquirement of the
guality of member in the Romanian Diplomatic anch€dar Corps is conditioned
by a conduct that excludes committing any crimet tigor has to be maintained
regarding the suspension of the quality of membehé Romanian Diplomatic and
Consular Corps for identity reasons and for respgcthe norms of legislative
technique.

More than that, the disposition comprised in agti@0 should be detailed as well in
the sense that the suspension can be disposedsassdisciplinary penalty not only
in case of starting the criminal proceedings againsnember of the Romanian
Diplomatic and Consular Corps. The mentioned lagig? text has to be completed
by the name regarding the finding of innocencehefgierson in cause that has to be
followed by the renewal of the activity depending the position held before the
suspension and the retroactive granting of alstispended rights.

Solutions for solving the problems regarding jualidiability of the members in the
Diplomatic and Consular Corps have to be searcbeddw, according to article 3
in Law 26/2003, in Law 188/1999 or in labor legiga. This listing has to be
completed by other normative acts relevant in vaoaicerns the judicial liability of
public servants: the Code of conduct of public aets, with the additional
amendments, Government Decision no. 1344/2007 endhms of organization and

! The crime represents, according to the provisigfrthe Criminal Code, the action presenting social
danger, committed with guilt and provisioned by ¢thieninal law.
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functioning of the discipline commissions, amendad Government Decision
no.787200 and Government Decision no. 1268/2008.

The distinctive socio-professional statute that thembers in the Romanian
Diplomatic and Consular Corps have imposes a @etaiegulation within the
special law.

4. Conclusions

The complexity and importance of the activity filfld by the members in the
Romanian Diplomatic and Consular Corps represeimsour opinion, solid
arguments for the legislator to offer a speciaraton to the regulations of the their
statute in all it comprises. The actual form of Lawa. 269/2003 that comprises
incomplete regulations creates confusion at leastvihat concerns the judicial
liability of the Romanian Diplomatic and Consulaor@s. A review of these
regulation is imposed that would exclude the im@®cand often ambiguous
formulations regarding the judicial liability, tremployment conditions and applied
penalties respecting in the same time the pringipfdeqgislative technique. Law no.
251 in 2006 for the amendment and completion of Law 188/198&duced a new
article (art. 99) within the latter that establishes the obligatifrihe authorities and
public institutions that have special statutesamtonize “with the provisions of the
present law, with the consultation and the opirdbthe National Agency of Public
Servants”. This provision obliges the Ministry obrEign Affairs to proceed in
harmonizing the Statute of the Romanian Diplomatid Consular Corps with the
Statute of the Public Servants, subsequently anteraoiel completed, but this
obligation hasn't been fulfilled yet. The Romaniplomatic and Consular Corps
needs a modern, rigorously regulated statute, thatild correspond to the
exigencies and standards of the specific attribgtiand responsibilities that
assigned to its members.

! Law 251 on June 23, 2006 on the amendment and ledowpof Law 188/1999 on the Statute of
Public Servants was published in the Official Monitf Romania no. 574 on Jul{'42006.

77



ACTA UNIVERSITATIS DANUBIUS No. 1/2010

5. Bibliography

BeligradeanuSt. (2007).Studii de drept roméan al muncBucharest: C. H. Beck.

Bobas, G. (1994)Teoria general a dreptului.Cluj-Napoca: Editura “Dacia”.

Costin, M. (1974)Raspunderea juridig in dreptul R.S.RCluj-Napoca: Editura “Dacia”.
Humg, |. (2007).Teoria general a dreptului.Galgi: Editura Fundgei Academice ,Danubius”.

Les, 1. (2004). Considera asupra Statutului Corpului Diplomatit Consular al RoméanielCurierul
Judiciar, nr. 2

Maftei, J. (2007). Corpul diplomatig consular al RoménieiCaietul Stiinsific nr. 2, ,Administrarea
publicz si buna guvernare”, Materiale ale sesiunii de conudni stiinsifice 27-28 octombrie 2007.
Chisinau: Institutul deStiinte Administrative din Republica Moldova, pp. 177-184

Negru, V. (2008).Drept administrativBucharest: Didacticsi Pedagogig.

Nicu, A. L. (2009). Considerations Regarding thdidial Institution of Mobility and Enganging of the
Disciplinary Responsability of Public Servam&ta Universitatis Danubius. Juridica, nofp. 48-56.

Puwca, B., Nistor, V., Negry V., & Maftei, J. (2005).Personalul autorigilor publice romanesi
comunitare Galgi: Editura Fundgei Academice ,Danubius”.

Ranta, A. E. (2008). Consideiaprivind reforma in domeniul funiei si functionarului public Tn
Romania din perspectiva evgki cadrului normativRevista Transilva@de Stiinfe Administrative, nr.
2 (22) pp. 78-92.

Veding, V. (2007). Consideta referitoare la raportul dintre Statutul furearilor publicisi statutele
speciale aplicabile unor categorii de ftianari publici.Dreptul nr. 4

78



