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Abstract: For the smooth operation of the internal market endrder to build a space of freedom,
security and justice the Community has adopted nanwhers, a series of measures that will eliminate
the obstacles standing in the way of civil proceduon judicial cooperation in judicial matters with
cross-borders implications in recovering smallroki In this context, CE Regulation no.861 on July,
11" 2007 was adopted by the Parliament and the Coonc#stablishing a European procedure for
small claims. Considering the fact that the Regmutaéxpressly provisions that the European proadur
on small claims is regulated by the norms of procadaw in the member state in which the procedure
is deployed at the claimant’s request, the draffode of civil procedure regulated, among the speci
judicial procedures, the “procedure on small cldirs the present study we will analyze this forifn o
special judicial procedure and will make some sstiges on the present completion and amendment
of the draft, hoping that its authors will takarto consideration, with the purpose of recoverting
small claims in due time and the parties will béneffa fair trial. We consider that in its finadrim, the
regulation of this procedure will correspond to thquirements of the Romanian legislation.
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1. Introduction

The special procedures are applicable only in thees that impose a different
regulation of common law. These, irrespective afplace in which they have been
regulated, comprise, according to the specificitghe special procedure, only the
derogatory matters of common law. Accordingly, sbecial procedure departs from
the common law and is aimed at simplifying and bed¢ing the judging of the
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disputes. But in all the cases in which a judiciairm that regulates a special
procedure is applied, it has to be completed bytmmon law rule of procedure, as
it does not always comprise a complete regulatfamMi process in that matter.

The present Code of civil procedure regulates fleeial judicial procedure in Book
VI, namely “Special procedures” in articles 581-0%2 including: presidential
ordinance, restoring documents and missing dedsigmayment offer and
consignation, levy, seizure, divorce, procedure judicial division, requests
regarding possessions, solving litigations in comumaé matters.

The draft of the Code of civil procedure (named in the pnéssaper ‘draft)
maintains Book VI with the same denomination argltates in articles 884-1016,
besides the judicial procedures mentioned abowe,ptibcedure of placing under
judicial interdiction, the procedure of death deafimn, procedure of payment
ordinance, judicial bail and the procedure on srolims. In the present paper's
demarche we will analyze the regulation of the pdure on small claims by
comparison with CE Regulation no. 861/2007 on Jul!! 2007 was adopted by
the Parliament and the Council on establishing esofg@an procedure for small
claims, named in the present paper ‘regulation’e Bim of this procedure is to
facilitate the access to justice in the EU memlb@tes. The regulation was adopted
in order to guarantee identical conditions both tfee creditors as well as for the
debtors all over the EU.

By adopting the norms of European procedure orreheests with this object, the
purpose was to simplify and accelerate the settiémmiecross-border litigations and
cost reduction. In the same time, the purpose \gasta offer the interested parties
an optional instrument that completes the possésliregulated by the member
states’ legislations, without bringing them prepedi The scope of the regulation is
limited to litigations that have a cross-bordertéiea and this is the reason why the
Romanian legislator has included this special ptocein the draft.

In the draft, the procedure regarding small claismgegulated in title XIll, articles
1009- 1016 and in a vas extent, the proceduresisnasd from the regulation.

L Bill on the Code of Civil Procedure, transmittedhe Parliament.

2 |s applied starting with January',12009, except for article 25 that applies startivith January ¥,
2008 (article 29, al.2). The Regulation is mandatorall its elements and is directly applied i 68U
member states, except for Denmark, that did ndiqgizaite to the adoption of this act and has thus n
obligation under it.
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2. Scope

In what concerns the scope, the text of article91@0. 1 defines the content of the
collocation “small claims” as being that requestifalated in civil and commercial
matters, whose object, when referring to the instaloes not exceed 10.000 lei.
This sum does not include the interests, legalggsand other accessory incomes.
More inspired seems to be the collocation “othet£ocomprised in the Regulation,
rather that the *“accessory incomes”, not defined the content of the
abovementioned article.

We assert as welcome the statement that this puoeedioes not apply to the
requests regarding: martial status or judicial pawaty of private persons;
patrimonial rights deriving from family relationsinheritance; insolvency;
procedures on liquidating insolvable companiestbeiojudicial persons and similar
procedures; social insurances; arbitrary; labor, l@ntal of immobile goods except
actions regarding claims on paying a sum of mopesjudice to the right to private
life or rights concerning personality. This listirgcomprised by the regulation that
also adds calumny.

3. Alternative Feature in Choosing the Procedure for Gaim Recovery

The special procedure on small claims is made ablailto the claimant, who has the
possibility to choose between the procedure regdldly the present title and the
common law procedure. We assert the fact thatabalation offers judiciaries an
alternative to the procedures provisioned by thenber states’ legislations and
eliminates the intermediary procedures that areesssry for the recognition and
execution in a member state, within the Europeacquture regarding small claims.
Eliminating theexequaturprocedure ensures the fast recovery of small slasthe
Regulation marks a substantial progress at a Earofmvel. In what concerns the
scope, in article 2, al. 1, the Regulation expgegsbvisions that it is applied to
claims that do not exceed 2.000 euro when refetdrie instance, both in civil and
commercial matters in cross-border causes, irréispeaf the instance’s nature if at
least one of the parties has the premises or resed® a member state, other than
the one in which the referred judicial instanckcated.
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Returning to the draft, we assert that regulathmeg dlternative feature in art. 1019
al.1 was not necessary, as it is well known thatdlaimant is legitimate to choose
the judicial procedure when one of his subjectixal cights has been violated or
invaded. In the same article 1010 in the successigraragraphs, par. 2 provisions
the possibility to solve a request formulated unither conditions of common law
according to the special procedure until the fiemtm, at latest. The legislator
understood giving efficiency to the principle ofa#lability. In case the request
cannot be solved by applying the special procedtre, instance is obliged to
“inform the claimant and if the claimant does noawd back the request, it will be
trialed according to the common law” (al. 3). A dch of the principle of
availability is noticed here and an involvementcokts that regard the post taxes.
We assert that the solution of suspending the caasdd be more appropriate and
the consequence would be the superannulation ofetipgest, considering the fact
that the suspension is communicated to the paatidscan be appealed under the
conditions of the law.

The collocations “informs the claimant” and ‘in eathe claimant does not draw
back the request”, are assumed from the Reguldtidicle 4, al. 3). As we can
notice, the project does not provision the way ihicl the notification will be
accomplished but we assert that it will be madeubh an address in which the
instance communicates the claimant the reason ficchahis/her request cannot be
solved using the special procedure and asks hintthefraw back the request.
Although the text does not provision that, in opinion, the instance will make a
judgment that will not be appealed. In what consethe Romanian judicial
instances, because of the fact that enough judésiao not have a certain judicial
culture, the application of the text analyzed abwilkact as a source of procedural
incidents regarding the full court and by this weam the re accusation but also a
source of complaints towards the Superior CourfcMagistrates against the judge
of the cause. Accordingly, we assert that the dafin of these collocations is
imposed, as well as the specification of the propoedact of the instance that
determines the draw back of the request and theahpp

This procedure offers the claimant, in commerciatters, the advantage that he/she
does not have to prove reading the entire procgahandsioned by the Code of civil
procedure.

The ex settlement of the request according the cammght procedure, without the
claimant’s approval, violates the principle of dakbility, on one side and on the
other side it requires the completion of the jualigtamp duty at the value of the
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claimant’s requests. We make this allegation bex#@ushe special procedures, the
judicial stamp duty has a certain quantum, dependin the specific special
procedure, while the in the common law procedune, judicial stamp duty is
calculated according to the value of the request.

3.1. The Competent Instance

Regarding the material and territorial competertoe draft provisions in article

1011, al. 1 that the court is competent to solw rquest in the court of first
instance. In what concerns the territorial compederal. 2 provisions that it is

settled according to the common law. These dispasitare in complete accordance
with the dispositions of the Code of civil procegluregarding the common law
procedural competence.

3.2. The Start of the Procedure

Analyzing the content of article 1012 shows (asl asglin the common law) that the
claimant is the one that starts the special prasedon small claims. The

introductive request in a court consists in a fohat the claimant has to fill in and
submit or send to the competent instance. Sendithdb& made through “mail or

any other means that will ensure the sending ofdhma and the confirmation of its

receipt”. More appropriate seems to be the collondthe form will be personally

submitted or sent through mail or through any ottmerans of communication”.

Furthermore, the Regulation stipulates the suboissif the form directly to the

competent instance. The expression “will be sulediitpersonally” ensures the
content of the fundamental right on access to dastiomprised by the Romanian
Constitution.

An impediment to the application of the provisiamghe procedure of small claims,

immediately after coming into force, would be tlaeH of the form that has to be

established by order coming from the Ministry oftlee (article 1012, al. 2). The

claimant has the duty to attach to the form, ifessary, any supporting documents
relevant in proving the claims, the name and statitthe one representing the
party, if necessary and the proof of paying thegatistamp duty.

The draft provisions in article 1012, al. 4 thegibdity to fill in and rectify the form
by the claimant, as well as provide additional infation or documents. In this
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purpose, the court will set a term and send thienelat a form, whose content will
be decided upon by the Minister of Justice. How thié court proceed in case the
claimant does not comply with those ordered throthghform until the set term?
The answer is provided by article 1012, al. 5 thantions the fact that the request
will be rejected as ungrounded or inadmissiblepstiog to the case.

In case the claimant does not fill in or does reatify the request form during the
term set by the Court, the request wil be invaéidat

In case the parties cannot afford the costs relatedis procedure, they can solicit
judicial public aid, under the conditions provisamhby the Government Emergency
Ordinance no. 51 on April 212008 on public judicial aid @barai, 2009, pp. 73-
78).

3.3. The deployment of the procedure

Regarding the deployment of the procedure, ari®i#3 of the draft stipulates the
following: the procedure is written and the smadims are solved in the council
room; the court can dispose the attendance ofdhtéep if it considers that it needs
further information from them or at the requesboé of the parties, for oral debates.
In case the court decides that oral debates aneaueissary, it can reject a request of
this kind, but has the obligation to motivate iriting this rejection. We assert that
the completion of al. 2, article 982 is imposedamag that the instance will decide
on the request of one of the parties with a degitiat cannot be appealed.

The regulation stipulates that the European pragedn recovering small claims is
written and that the principle of speaking is inkgal only in the cases in which the
court disposes the organization of an oral debi&té, considers this as being
necessary or at the request of one party. But thiefean instance can organize an
oral debate through videoconference or using atbermunication techniques when
these are available.

In order to confer efficiency to the principle afuality in front of justice, as well as
other principles that govern the civil trial applile in the case of this special
procedure, the court has the obligation itemediately send the request form
correctly filled in by the claimant and copies b&trelevant additional documents
the claimant has submitted to the defendant. Furtbes, the defendant will receive
a notification containing the answering form (deid013, al. 3). We assert that
replacing the collocation “immediately” with the pression “these documents will
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be sent within 14 days from receiving the requestnf correctly filled in” is
imposed, as the regulation mentions it (articlal 52).

The draft provisions a 30 days period of time,tstgrfrom the notification of the
claimant's request to send the answer form corredgatly filled in, as well as
copies of the documents that he uses. But the daf¢rcan answer through any
other adequate means, without using the answer farticle 1013, al.4). The draft
does not refer to the possible consequences tlendiafit might suffer in case an
answer is not provided. Again the term “immedidtedyused in article 5 that states
that the defendant’s answer, together with the wyakaim, if formulated, as well as
the relevant documents is communicaitadhediatelyto the claimant. We notice in
this case as well that the regulation provisiopeidod of time of 14 days (article 5,
al. 4) and this period of time has to be mentioimethe draft in order to eliminate
arbitrary.

Establishing precise periods of time ensures thelugon of a case in due time and
this is why we plead for the completion of the pmjaccording to the regulation.
The defendant can formulate the counterclaim requben the defendant himself
has claims on the claimant (Deleanu, 2000, p. h2tfal.)

For equality in judicial treatment, the court wgllant the claimant a period of time
of 30 days from the notification of the countenslarequest to send the form
correctly filled in or will answer thorough any ethmeans.

In case the counterclaim request does not fuli#l tonditions imposed by article
1009, it will be disjointed and trialed accordirmgthe common law (article 1013, al.
7). In this case, the principle atcesorium sequitur principal@ not applied. The
regulation expressly provisions that the countérclaill be disjoint in case iits
value exceeds 2.000 euro. We assert that the pyovi®mprised in the draft that
sends us to article 1009, regarding not only theievaof the request, but also
stipulates the request this procedure cannot dppind has a full scope.

In case the court decides as being necessaryn itreguest the parties to provide
more information within the term established irsthurpose and that cannot exceed
30 days from receiving the answer form the defendan if the case, of the
claimant’s answer” (article 1013, al.8).

From the above mentioned, we notice the fact that grocedure on the small
claims, as provisioned in the regulation in thesprg, is not a plain procedure that
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ensures the celerity solving of a case and recookftire claim in due time, but a
heavy procedure, the term granted being 30 daysdach time.

Another argument in supporting this observatioomstdrom al. 9, according to
which the “court can approve other evidence othantthe documents submitted by
the parties”. Considering the value of 10.000 fesuch a request, we assert that the
provision in this draft, meaning that “no evidensBose administration involves
disproportionate costs from the value of the cla@nd the counterclaim will be
accepted”. Can expertise evidence be accepted?ebudation stipulates that the
court can approve the expertise or the witnesseewie, but will take into account
the costs this issue entitles and that “the coasttb opt out for the most simple and
onerous means to obtain evidence” (article 9, ah@3).

Regarding the abovementioned, the question if #régs will be summoned during
the procedure is inevitable. The answer is providgdl.10 that stipulates that the
parties will be summoned only in case the instastablishes a term for the parties’
attendance.

We consider that the completion of the projectnpased, in what concerns the role
of the court when stating “whenever necessary, cihart tries to determine the
parties to get to an agreement” (article 12, al.3).

For guaranteeing the tights of the parties to atfal, the draft stipulates that in

case the court establishes a term, the intereshety 5 notified regarding the

consequences of not respecting this term and iepgimal cases, the court can
extend the terms if necessary.

The draft does not stipulate the manner in whiehiticidents that can appear during
the solving of a small claim can be solved, butsitobvious that any incident
regarding the competent instance and the full cailitbe solved according to the
provisions of the Code of civil procedure and théeR of procedure of the judicial
instances (Le 2002, pp. 226-241). Regarding this aspect, thalation stipulates
in article 19 that the European procedure regarttisgsmall claims is regulated by
the norms of procedural law in the member statehich the procedure is deployed,
without bringing prejudice to the dispositions bEtRegulation. Also, during the
solving of such a claim, the court can take notthefdispositions acts of the parties,
according t the Code of civil procedure.
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3.4. The court’s solutions

The court, depending on the evidence administrateltl,decide upon the main
request and the counterclaim through the sameideced will either accept or
reject them. The draft establishes a period of twhe80 days for the decision.
Taking into consideration the reason for which fhmscedure has been instituted, we
assert that the period of time in which the dedissodrafted should be reduced to 10
days.

In what concerns the enforceability of the decisitihre draft stipulates in article
1014, al. 3 thatthe decision of the first instance is enforcealtbeting with the
moment it was pronounced and communicated to theega

3.5. The costs

Within the expenses that can be carried in theqaiae of small claims the judicial
stamp duty is comprised, together with the lawyearsl the expert's fee and the
costs related to the witnesses. These are grahtie garty’s request, situation in
which the unsuccessful party will be obliged to pagm. That court has the right
not to grant the successful party the costs thatewet necessary or had a
disproportional value in relation to the value lué request.

3.6. The appeal

Regarding the ways of appeal, the draft mentiomsfaict that the decision in this
matter is subjected to an appeal within 30 daysnfmotification and that the
instance competent to solve it is the tribunaljudging the appeal, the court for
judicial review will respect the two rules that gom the procedure in this ordinary
means of appeal (ke 2001, pp. 13-59). Considering the enforceabitbifythe
decision taken in small claims matters, we ashaittthe term of appeal of 30 days is
excessively high and its reduction to 10 or 15 dayeBnposed, as well as in the
common law procedure. The draft stipulates theipiisg of the court of judicial
review to suspend the forced execution at the [sargguest, for solid reasons, but
only if a bail representing 10% of the contesteldeds consigned.

The decision through which the court solves theeaps notified to the parties and
is definitive. The dispositions regarding the pawinef legal charges are applied
also in the appeal.
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The regulation establishes in article 18 minimalngards for the jurisdictional
control of the decision. Although the regulatioroabds in term imposed to the
parties and even to the court, our attention has beeld by the fact that in what
concerns the jurisdictional control regarding thart in which the defendant has the
right to invoke the grounds in article 18 a) anditols provisioned that he has to “act
promptly”. Regarding this collocation that congtsi an extra argument for which
the attention is focused on establishing the teamstated in the present paper until
the coming into force of the Code of civil proceelur

Based on the principle of mutual confidence in phéicial systems of the EU
member states, the judicial decisions made in abwerstate are recognized “by
right” in the other member states, without a sgegracedure being necessary. In
this context, article 33 of the CE Regulation n/2001 stipulates that:” a decision
taken in a member state is recognized in the atfenber states without a special
procedure being necessary”.

4. Conclusions

What the draft brings as new in what concerns pieeial judicial procedures is Title
XIlI regarding the small claims procedure, namely.000 lei (apart from the
interests, legal charges and other accessory irgomth the purpose of facilitating
justice. This procedure simplifies and accelerttiessolving of the litigations in this
matter without violating the parties’ right to arfaial; it underlines the compliance
with the principle of contradictory, oral debatesén the court decides that it needs
edifications or when the parties request it), tightrto protection etc.; it reduces
costs. The draft imposes the parties to formullage rhain request, reception and
counterclaim by filling in forms that are approveéatough an order issued by the
Minister of Justice. The procedure takes place inting and the parties’
representation is not mandatory. The special ptoeeth this matter will reach its
purposes if the amendment of the draft is accommpdisin what concerns reducing
the term from 30 days (in some cases), as arguee ipresent paper.
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