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Abstract: Creation of the modern epoch, the state law is ip@joverned by the supremacy of law,
but of a fair law, equal for all citizens and ekagtpositive effects not only for the society asteole

but also for each individual in part. Subsequerntig, constant application of this principle is pbles
only under the circumstances of a democratic orgdioin and functioning of the social life, which
ensure the observance of basic human rights amdidres, while fundamental human values are
being preserved and promoted. But even though dexmp@nd state law are based on correlative
principles, they also stand in a relative oppositithe sovereignty of law and the multiparty system
the stability of law and the succession to powewafious political parties, the reflection of the
general interest by the law and the legislatiomgpile of the parliamentary majority. Therefore,
eliminating dysfunctionalities generated by suatelative antagonism imposes a series of corrective
measures not only regarding the way democracy péiesy but also regarding the organization and
functioning of the state. This paper aims to aralyxecisely these corrective measures, also
emphasizing the dysfunctionalities that may apjifeliese measures are not taken into consideration
properly.
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The concept of state law appeared with the thebithe power separation in the
state, whose initiator was the English philosopy@in Locke. Here for the first

time one came across the idea that the Parliarasmgpresentative of the people,
needs to own great amount of power when compareekéautive power, that

adopting laws is the prerogative of the Parliamgniastitution and that the

monarch needs to obey the laws adopted by theaRwefit. ,In a state based on its
own fundament and acting according to its own mat(ire. to preserve the

Community), there can only lmne single supreme power, that of the,l&awhich

all the other powers need to be subordinated” (epdl®99, p. 146). It is therefore
the law that needs to be the basis of the entitigitgcof the state and not the

various situational initiatives of the head of ®tate, which are most of the time
marked by a high degree of subjectivity and neegatifluences from around.
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Furthermore John Locke came up with an idea thattewdoecome the doctrine of
the state law, i.e. that all people must obsereddtv and that all people are equal
in front of the law.

The requirement to make the law the basis of thelevhctivity of the state and of
the relation between state and its citizens widldgrally become the credo of the
entire European movement of political emancipadod of creating a state acting
for the citizens and not as their supreme mastecoAling to Montesquieu for
instance — who is otherwise regarded as a continuditthe spirit founded by J.
Locke and the classical author of the principlpaiver separation — the essence of
freedom is represented by the government of the law

In time, as the theoretical principles of the megpresentatives of the European
Enlightenment are applied in practice, it shall dme obvious that neitherthe
power separation, nor the triumph of democracy dtitipal life is enough to
protect citizens from abuses conducted by the siat® benefit from truly fair
laws, applicable in the same way for all citize@sie noticed that under certain
circumstances democracy may be just as tyranrocabine categories of citizens
like despotic regimes, so that many of the lawsrging from a democratic regime
may be equally unjust like those emerging from tlitarian regime. Is there
perhaps no perfect compatibility between democraiegt the state law? Is not
democracy that form of political organization, ihieh the ideal inspiring the fight
for the state law is closest to being fulfilled?

Before trying to clarify all these issues, one stdirst remark that it is not the
democracy itself or the authentic type of democrdat is responsible for some
failures mentioned above. Secondly, one should edake clear that no type of
political organization, democracy included, is petf and that therefore
imperfections and failures are always to be found.

History shows that in order for the human sociagyfinction at its best, in
accordance with the legitimate goals of all sociategories, the state law and
democracy need to be constant realities, in permanteraction and balance; this
balance actually imposes a series of measures diaganot only the way
democracy is being applied, but also the way theedaw is organized. However,
it is also history that shows that this goal idyfydossible in the case of traditional
democracies, whereas in more recent democraticmesyi— such as those
established two decades ago in those countried freen the communist doctrine
— things are not so easy, which is for instancéepdy illustrated by the evolution
of the political situation in Romania.

The transition from the totalitarian state to ttegeslaw represents one of the major
achievements of the Romanian society after 1989it Ass been already stated,
what differentiates a state law from a totalitargtate is the fact that the supreme
authority is represented by the state itself, apidlby a certain political party, the
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whole activity of the state being governed exclekiby the law. The power in the
state law is obtained and exerted in a democratag, ihe multiparty system
playing a very important role in this case.

However the two principles that make up the bakith® proper organization and
functioning of the state law supremacy of the lawnd multiparty system+ and
that grant the state law an absolute superioritgrwbompared to the totalitarian
state, stand in a certain antagonic relation, whiolay generate serious
dysfunctionalities unless a series of addition@hgiples meant to transform this
relation in a harmonious interaction is appliedefdfore, in order to represent the
absolute authority in a democratic state, the laeds to be indedthe expression
of the general wilandthe embodiment of the major interests of the spchdtthe
same time, in such a state, the party that follgwiree and democratic election
obtains the parliamentary majority is the one fawgnithe government and having
legislative initiative, in that it passes througje tParliament all the laws considered
necessary in order to promote the interests op#iople it represents.

Precisely in this point resides the delicate issdiegovernment, since state
administration and the law may place themselvewdxmt boundaries of certain
interests, which obviously contravenes the fundaateequirement that the law is
the expression of the general interest. This requént is eluded and ignored
whenever the government party acts on behalf of smuéal group, even though
this may be, at a certain moment, the social mgjoyét it is most of the time only
a relative majority.

In those states that have a long tradition, in dgagy the political class is usually
aware of the fact that the state should alwayshleerépresentative dhe whole
society even though the power is held successively, elifiehe big parties or by
party coalitions. Under these circumstances eatitigab party is bound to act so
as to come up with and achieve certain governinggnammes meant to
harmoniously bind general interests and variougifipegroup interests. In other
words, these are programmes from which all sodialgs can benefit. From the
election competition is thus a competition among best and most attractive
programmes posing interest to the entire societgnehough in some cases the
interests of certain social groups seem to be bedpresented. Whenever the
governing party does no longer have in view theegalrinterest and whenever the
interests of those belonging to the groups reptedety the parliamentary
opposition are favoured, the civil society, massdimeand opinion leaders are
bound to interfere so as to re-establish the cmmdit of balance and social
tranquility.

The whole situation is however different in forn@@mmunist countries, implicitly
in Romania, where ideas and repercussions of thedeblogy still linger in the
awareness of the people and of politicians. Acegydp these, the state is the
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instrument of class domination and the law — th# @fi the dominating class
having the power of law, that the minority shoukeldbsolutelysubmitted to the
majority. As reality shows, in most of these coigsyincluding Romania, despite
the two decades that passed since the rule ofitémiahism, the optimal
functioning of the state law is obstructed by teedency of the political class to
transform the state power in an instrument thawesertheir own interests.
Therefore, in Romania, the state has become teat gixtent atateof clients in
other words a state that tends to act for the esterof the political clients of the
governing party, regardless its political orierdatithese political clients include
those that by various means helped the party gaitory during election, i.e.
businessmen sponsoring the party during the electionpaign, party militants in
national and local centers, representatives otitfiesociety supporting that party,
leaders of some pressure groups also supportingodhty during the election
campaign etc.

When a certain party comes to power, its first majoncern is to reward its
supporters using the institutions of the state, kitglget and the legislative
instruments for this purpose. Firstly all positionsstate administrations are given
to the representatives and supporters of the gowgeparty, starting with leading
positions and ending with executive ones. With gvew government they appear
not only new Cabinet Office members, which is, rafti normal, but also new so-
called public servants and officials, whose roleuti be precisely that of ensuring
the stability and continuity of the governing attivirrespective of the political
party at power. One no longer takes into accoumsiderations regarding the
expertise, the professionalism, the training or ghafessional qualification when
naming certain persons in such positions, sincetihgcriterion that matters is the
party membership and the support granted to thy paits way to power.

In Romania, as it is already known, there is a tdwhe public servant, drafted
after the European model, but nonetheless eludedbgus legislative tricks. For
instance, in order to be able to replace the headpecific regional directions, or
the general directors and directors from ministriggose status is that of public
officials, with reliable persons of the party, tbé-oriented PSBgovernment from
the period 2001 — 2004 employed the following legige trick: it changed, by
law, the names of all directions and departmentt dare to the creation of new
institutions it thus organized a public competitionthe key positions within these
institutions. It is no surprise that this competitiwas won by the persons
supported by the governing party and that the aidlip officials lost their jobs.
Even though at that time the parties in the Opjositightfully criticized such a
measure, considering it illegal, the same partias &re now in power have taken
the same measures so as to promote their own gerstimse positions.

1 PSD = Social Democratic Party.fr]
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Another clear example regarding this client-basedy vof occupying these
positions of public officials is the application Bhe Law of the Prefegtaccording
to which the prefect and the sub-prefects are mgdo governmental officials
losing their positions when the government chanbasare quite on the contrary
high public officials. The Opposition basically agd to such a measure but when
it came to power it changed this law in such a iy it allowed them to maintain
in those positions the same persons named by thermwent of the D.A.
Alliance?, who also gained the status of tenured high afiiciln order to create the
impression of legitimacy one organized an exam,revtedl the old prefects and
subprefects took part, so as to officially namenthas high officials, but the
possibility for other people to participate in tleisam was excluded. Obviously it
would have been normal to have a public competitoyganized for these
positions, since these are high officials’ posisidor a permanent time. It would
have been again normal to have a transparent dirélgrobjective competition,
which would have favored criteria of professionahlifications and not support
from the governing party. After the D.A. Allianceissolved, the liberal
government changed all the prefects originatingnfitie newly formed P.D.E,
even though the Law of the Prefect was still valilings repeated almost in the
same way once the PDL-PSD government was formedfifgt government from
the mandate 2009 — 2012), the positions of prefaets subprefects being shared
between the two parties; after PSD came out ofgtiwernment coalition, their
prefects and subprefects were obviously replaced.

If the militants of the party are rewarded by |eadfunctions and positions in all
institutions of the state administration, the spoasof the party usually benefit
from another type of reward: recalculation or ewsasing of debts to the state
budget, granting subsidies, providing help so asitbimportant auctions and bids
for the initiation of some economic projects thaynprovide important financial
benefits. However, irrespective of the nature of tleward - administrative,
political or financial - all these are granted bgdl reglementations, so as to justify
the legitimacy of the measures, in other wordsliegadly observe thiegitimacy
principle. Nonetheless, in such a césgitimacycannot be substituted fqustice
since the law is no longer just and impartial.

Dura lex, sed lexs precisely the saying invoked for the observavfcihe law in a
state law. What this saying implies is that eveough it may beough the law
must be respected because itjust and fair Therefore, this saying may be
completed in the following wayDura lex, sed justa esHowever, in the case of

! Law no. 340/2004 regarding the institution of fReefect published in the Official Monitor of
Romania, no. 658 of 21July 2004, article 13.

2 D.A. Alliance Qustice and Truth— a political alliance in Romania formed betweka National
Liberal Party (PNL) and the Democrat Party (PD)tfer 2004 electionsftr.]

3 PDL = Democrat Liberal Party]tr]
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the above mentioned situations the average citizay come up with the equally
justified sayingLex est, sed mala esh other words when laws serve exclusive
interests of clients, they no longer have that ifjgemoral authority ensuring the
people’s consideration for the just law, since spreme principle of justice is
ignored and breached in the case of such laws.

Sometimes one initiates and adopts laws in favopdiiticians, meant to bring
about image advantages to the party initiatingdlaeand to pose difficulties to the
other parties. For instance, towards the end of20@5-2008 government, at the
initiative of the opposition, one adopted the lawincrease the salaries of the
teaching staff by 50%. This law was also approvedhe governing party, so as
not to lose important votes in the forthcoming gtet campaign. Afterwards,
though, the still ruling government asked the apgkoof the Parliament to
postpone the application of the law, because thegee no funds for such a
measure. The reaction of the parties making upptiamentary majority, i.e.
P.S.D and P.D.L., was obviously virulent, yet pdegnagogy, since they asserted
quite openly that there were funds and it was alladter of bad faith on behalf of
the government. The law to increase the salarieseidnately was thus still valid.
However after the election campaign was over ardwlo parties once supporting
the law made up a new government, the law was mgeloapplied, the justification
being the same lack of sufficient funds.

Similarly one may mention situations when certaonnmative acts were adopted so
as to promote some interests, from which peopleauipng the power were to
benefit. These laws were rapidly applied, becabsy tvere meant to serve the
immediate interests of those persons.

Therefore one may notice that, if from a stricthyrhal point of view, the law and

the legitimacy seem to be respected, from the pimiew of the content, the state
law and the justice are quite often in a diffiqudtsition, first of all because the law
is not always the expression of the general intered it does not always embody
the spirit of justice.

A first consequence of transforming the law in astiument serving certain
interests or in a means of political fight is tleitconstant and disturbingly often
changes in the legal area. Within the last 15 —yéérs one adopted tens of
normative acts in the same field of activity, thewer act replacing the previous
one or bringing sometimes absurd amendments toolithdaw, so that this is
eventually radically transformed. In achieving thisdless legislativeenewalone
often breaches the principle of hierarchy legigsathorms, which means that an
organic law superior to an ordinary law is amended modified by ordinary laws
or by mere government’s decrees and sometimes d@yearders of ministers. In
this way one breaches a fundamental request ofttdte law, that regarding the
certainty of laws. The certainty of law — as mentioned in a book endfate law
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and the human freedom — is of utmost importancetter efficient and fluent
functioning of a free society. No other factor kastributed more to the prosperity
of Western Europe than the relative certainty efithposed latv(Hayek, 1998, p.
226).

This completely unjustified policy to change thevlavery year and sometimes
even every month is one of the major factors inidishing the authority of the

law and the consideration for the law. Ignoredt fansd foremost by those obliged
to act in favor of the law and justice in all fisldf the social life, in other words by
those drafting and applying the laws, the law shedidually lose its authority in

the eyes of the citizens. In Romania people tenébnger to obey a certain law,
since most definitely it is going to be changed.

Consequently a genuine legislative thicket emelges even those that are well
intended seem to get lost. Furthermore the legislatoherenceis severely
damaged, which is otherwisesene qua norcondition for the viability and optimal
functioning of any legal system. The provisionsoth legislative acts quite often
contravene severely against fundamental or cofistial principles and implicitly
against those values that provide authority andgodavthe law.

Therefore the justice in Romania is far from begngenuine justice, which affects
to a great extent the optimal functioning of thetestaw. However the main fault in
this case belongs not only to those applying the llaut most of all to those
initiating and adopting the laws. The first stepttheeds to be taken in order to
bring back things to normal would be a change éwtlay of thinking and acting of
the entire political class. Such a change thougks dwt occur automatically, but
by the active and focused intervention of the cidciety. The civil society
however should also be educated in the spirit effttndamental value of a state
law: a fair law respected by absolutely all people adall the institutions of the
state.

Here as well one should perhaps appeal to the quply dating back from the
period when the theoretical basis of the stateWasw established. Our civil society,
which is the main factor blocking the authority asubjectivity of the state in the
activity of the public officials, owes a great del a well-known modern

philosopher — G. W. F. Hegel, one of the first amolst important theoreticians of
such a way of influencing the political life. Herizostly praised for having drawn
the attention on the danger the state may reprefsenthe freedom of the

individual. Due to all its structures, the stateynexert absolute control on the
people. The unorganized population is an amorphwoesvd unable to pose

resistance if the state were to ignore the priesigf moral and justice. Starting
from here, he concludes that isolated individuait be able to pose resistance
against excessive etatism only if they use the a@g of counterbalancing the
huge force of the state, i.e. their associationrgmnizations able to promote and
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support the legitimate goals and aspirations ofntleenbers (Hegel, 1996, p. 291).
What Hegel stated regarding the role of the cigitisty turns out to very up-to-
date in the Romanian society nowadays, sincellithsts a lot to do until it reaches
the point of a genuine state law.
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