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Abstract: In order for a prior complaint to be effectuadao produce specific judicial effects, this
has to be lodged respecting a certain due dateotiern legislations, the lodging of a prior complai

is generally provided within a relatively short eeptory date (much shorter than the prescription
term of the penal action), which disregard leadsht® laps of plea. The reason of this limitation
period is represented by on one hand, the socidlpanticular interest of not letting the victim,
through her will to keep her supposed or real geessor longer under the menace of a prior
complaint, which could lead to blackmail or otherrfis of psychic constraint and, on the other hand,
the presumption that after a pretty long term fecision and action, she will no longer want or have
serious reason in order to make the plea. The pdoplaint appears like a suspensive condition of
the penal judicial report’s efficiency; it is naalifor the suspensive effect of this condition éotight

to a certain limitation period, it's overhaul magithe penal law no longer be incident. It is not
possible for the victim to have the freedom of maka prior complaint for the duration, the social
juridical interest being the triggering of the plidal activity in a certain time interval. If thajured
party did not make the prior plea respecting thetprovided by the law, it is presupposed that she
gave up the right by law to fulfil the condition @rich depends the yield of the state right to tall
account the law breaker.
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In order for a prior complaint to be effectual ated produce specific judicial
effects, this has to be lodged by respecting aaerdue date. In modern
legislations, the lodging of a prior complaint igngrally provided within a
relatively short unanswerable date (much shortan the prescription term of the
penal action), (Volonciu, 1996) which disregarddedo the laps of plea. The
reason of this limitation period is represented bg, one hand, the social and
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particular interest of not letting the victim, thuigh her will to keep her supposed or
real transgressor longer under the menace of a goiaplaint, which could lead to

blackmail or other forms of psychic constraint (Pb948) and, on the other hand,
the presumption that after a pretty long term fecision and action, she will no

longer want or has a serious reason in order tcerttakplea.

The prior complaint appears like a suspensive ¢mmdiof the penal judicial
report’s efficiency; it is natural for the suspeseffect of this condition to be tight
to a certain due time, its overhaul making the p&ave no longer be incident. It is
not possible for the victim to have the freedommalking a prior complaint for the
duration, the social juridical interest being tHgdering of the judicial activity in a
certain time interval. If the victim did not makeet prior plea respecting the term
provided by the law, it is presupposed that she ggvthe right by law to fulfil the
condition on which depends the yield of the stagbtrto call to account the law
breaker.

The time limitation of the victim’s right to makepaior complaint answers also the
common aims of procedure data of assuring the wispa the trial and solving of
causes (Mrejeru & Mrejeru, 2008).

The legislator from 1968 provided a general termirgduwhich the victim could

address with her prior complaint to the penal aanimit and a second term,
shorter, during which the victim addressed to ttial tommissioh in order to

unfold the reconcilement procedures for the stayuiofractions, could make a
prior complaint to the law court.

The Law no. 104/1992 abated entirely the Law nd1%88, dissolving the trial

commissions and eliminated the par. 3-5 of theZg4. C.C.P. with respect to the
date within which one can lodge the complaint te@ thw court, after the

effectuation of the procedure by the trial coudndition which intervened in the
reconcilement of the parts.

Nowadays, there is a unique term of two monthstf@ lodging of the prior
complaint for all types of infractions provided the article 279 C.C.P. According
to article 284 of C.C.P., in the case of infractidor which the law states that there
is a necessary prior complaint, this must be lodgikin 2 months from the day
the victim knew who transgressor wi#ieed.1), and according to the second lined
of the same atrticle, in the case the victim is wadge or incapable, the 2 months
interval starts from thday the person entitled to press charges knew vdmtihe
transgressor.

Unlike the current regulation, the previous one iathasis in the Penal Code, and
the time for lodging a prior complaint was of 3 rtiw (Theodoru, 2008) and it

!Law no. 59/1968 concerning the trial commissions.
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started since the day the victim or the Public Btiyi got acquainted to the
infraction and knew who was the tortuous (cumugatieonditions, and not
alternative) (Pop, 1948).

In the literature of specialty (Titian, 2002), thalution of the court was criticized,
which without a verification if at the time of tHedging of the victim’s prior
complaint, there was a contract which entitled levyer to lodge the prior
complaint in her name and for her, illicitly it wasscovered the lateness of the
prior complaint, without being elucidated carefulhe relevant circumstances for
both parts, meaning if whether the prior complaiuats or not lodged during the
legal time interval by the victim through speciamant.

In comparison to the previous regulation, the ditere of specialty (G.Antoniu,
V.Papadopol, M.Popovici, & B.Stafescu, 197, and the judicial practice
considered in majorify(N.Buzea, 1944) that the 3 months interval asbestsuntial
term of prescription and statutory in the Penal € atdwas calculated according to
the dispositions of this code; as a substantiah térwas subjected to caveat and
adjournment as any term of prescription.

Differences of opinions existed also in the actegllation, within which the legal
basis of the 2 months term is represented by thaleCof Penal
Procedure.Therefore, it was stated that the terrtoéiging the prius complaint was
a substantial term, which can be suspended andiradjd like any prescription of
penal responsability, being calculated accordinthéonorms for substantial terms
(art.154 Pen. Code)

Other authors (Dongoroz, Kahane, Antoniu, Bulagsttu, & Sinoiu, 1976) stated
that the 2 months term is a procedural limitatieniqr, as prescribed by the Code
of Criminal Procedure, its overhaul leading to #dinguishment of the prior
complaint and prosecution conducting.

The most recent criminal doctrine gave up the apirfrom the past according to
which the limitation period for prior complaint &prescription period. Generally,
it is considered that the double legal nature &f phior complaint’s institution

(both substantive criminal law and criminal procegjuhall-marks on the nature of
that period. Although the term of two months pre@ddy the art. 284 par.1 and 2
Code of Criminal Procedure, it pedominantly proceduralpne cannot disregard
neitherits substantial contentgonsisting in limiting one of the victim’s extra-
procedural right (pre-existing to the penal proressl in the appropriate creation
of the rightfulness in order that the offender leédhcriminally liable only in this

time interval (lodseanu, 1979). According to article of Penal Codg, 1Be lack

of a prior complaint which exists even in the cak#s not being lodged within the

1 T.S., dec. no. 20/1963, in C.D. 1963, p. 73.
2 It was also agreed that it was a procedural term.
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time interval prescribed by the law, is a questdrcriminal liability removing;
therefore, the period of two monthsas a substantial period characteferring to
the right to punish the offender, right which digaprs when the prior complaint is
not lodged in due time, the limitation period’s dvwaul of the prior complaint
entailsleading solution the cease of the criminal prosecution and teat not of
the referral’'s cancellation towards the judicial dipp thus expressing the
extinguishment of the right to prosec(it@eodoru, 2008).

It is asserted that, in this sense, the provisiomfthe art. 285 Code of Criminal
Procedure, which provides that prior complaint lkedigin due time to an
incompetent body is still considered valid, eveit domes to the competent body
after the deadline; if there was a procedural tefrfapse, late arrival of the prior
complaint to the competent body would be penalizeith referral's
extinguishment; or, in this case, i suspendedby law, the prior complaint’s
limitation period corresponding to the prescriptpariod. On the other hand, being
governed by the Code of Criminal Procedure, itgiswated according to the rules
of this Code, in the article 186, article 187, tbossidering that the injured party is
provided with a better protection.

The law gives the possibility to lodge a prior cdanpt after the deadlinebeing
used through analogy the provisions which alsdediathis kind of obstacles (e.g.
re-lodging within the call or appeal - art. 364t, &5 Code of Criminal Procedure
2.

The provisions regarding the limitation period fibre prior complaint to the
competent judicial body, according to the situatiqgrovided by the legislator,
remained effectual.

There had been repealed provisions from the ar@8é4, Code of Criminal
Procedure with respect toutjustified absence of the injured party to two
consecutive terms, before the cdwhen it was seized upon direct complaint in
terms of art. 279 par. 2 letter a) of C.C.P., agsult of linking the procedural
requirements, the trial, having to be held the sam¢he circumstances given and
for cases which were seized by the indictment.

! Thus, the injured party may lodge the prior corimilafter the two months period only in two
exceptional situations. The first situation is thditen the injured party was deterred (by majordorc
accidental circumstance) from lodging the prior ptant in time. The second situation provided by
the Code of Criminal Procedure concerning the [d#gi of lodging the prior complaint after the
limitation period, is that of the judicial spec#idon’s change when, either during the prosecution
after the probing documents, or during trial, i flndicial body considers that the legal spedifira

of the deed must be changed and, according to peuifations, the prior complaint is required, the
judicial body calls the injured party and asks iieshe lodges the prior complaint, even after there
have passed two months.
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Since the term is registered in the Criminal Proced_aw and the Code does not
make derogations or any other assignations, weidemst was reasonably
specified in the doctrine that this term must bewated according to the common
rules registered in the article 186 paragrpah 34QCP. (Dongoroz et all. 1976).
According to the laws mentionedTérms counted in months or years expire, as
appropriate, at the end of the last month’s dayabthe end of the corresponding
day and month of the last year. If this date falls a month that has no
corresponding day, the period shall expire on thst Iday of that specific month.
When the last day of a deadline falls on a non-wgrklay, the deadline would be
at the end of the first following working day

The period of two months starts from the day thered party knew who was the
transgressor (article 284 paragraph 1, C.C.P.).Wherinjured party is under-age
or unable, 2 months term the date starts sinceldlyethe person entitled to press
charges knew who the transgressor was.

This date may coincide with the moment of the crifthe injured party knew

who the perpetrator was or it may be a subsequerttd its committing, when the
offender initially unknown will be identified anchkwn by the injured party or the
person entitled to press charges. The date canbalstetermined by the minutes
prepared by the police who was asked to identié ghrpetrator or by any other
means of identification; the date when the injupzdty knew who the offender
was, if it falls after the crime, than this mustgreved by the offender.

If the injured person is an under-age with limiexkrcise capacity, because the
prior complaint falls on him, with the legal de@#don of his custodian, the term
begins from the date when the infant knew who ffender was.

With respect to the deadline for the lodging of tieor complaint, the judicial

practice cleared up many problems. Thus, it watedtthat it is irrelevant if the

injured person, minor, and one of his parents weospitalized during the

limitation period of the complaint’s lodging, sin¢ke referral could have been
made during this time by the other parent (VolontRO6}.

In the case of the office referral (article 131rggmaph 5 of C.C.P.), this is not
limited by the period of two months, but it may receed the limitation of
criminal liability. According to the article 186 C.P., the term expires at the end of
the day corresponding to the second Monday. Ifdlaig falls on a month that has
no corresponding day period it shall expire onlés¢ day of that month. When the
closing date falls on a non-working day, the desdlivould be at the end of the
first following working day.

The Court of Suceava County, dec. pen. no. 106-1882.R.D. no. 9-1982, p. 75.
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The prior complaint is considered to be made intitae, if it is lodged within the
limitation period, at the administration of thegam or at the military unit or at the
post office through a registered letter. In thisezathe formulation of the prior
complaint through a registered letter, the procequescribed for the certification
of the limitation period’s compliance is reportetiem the receipt is made out by
the post office, and not when the complaint issteged to the judicial body. When
the prior complaint is mailed, the letter not bemgommended, the date to be
calculated is that of given by the post office ¢paffice stamp).

The Former Supreme Court practice is the meaningrbfl86 and 187 C.C.P.
regarding the calculation of the period of two ni@nprovided by the art. 284 par.
1,2 of C.C.P.

The effectual Law of Criminal Procedure provideattin the case of crimes for
which the law provides that a prior complaint ieded, this must be lodged within
two months from the day the injured party knew whe offender was." (article
284 par. C.C.P). Of course he knowing the perpmtiaiplies knowing the crime
he had committed, but it is possible for the th@red person to suffer from a
physical, moral or material injury through a crimvéhout knowing who the real
perpetrator is. Knowing the perpetrator is an dsslealement in formulating the
prosecution, this marking the time for the lodgaigrior complaint.

Theperpetrator'sknowing dateéy the injured party cannot be assumed, she cannot
be criticized as well for the lack of promptitudéieh she could have manifested

in this respect. Therefore, the lack of experievfcthe injured person concerning
certain facts, her physical and mental state imeotion with the crime and the
prosecution or its implications, may be argumenigpsrting the injured party,
who presents other date of the acknowledge of fiiender than that of the
committing of crimé.

In the caseof crimes of audiencgrt. 299. C.C.P) if for the crime committed, the
law requires a prior complaint, according to thie @C.P 284 the date from which
the period starts is different, as the injured yamay be present or not at the
hearing. In the first hypothesis, the period of tmonths starts from the moment
the president of the court identifies the offendierithe second situation — the term
starts from the date on which the Prosecutor tbksname of the person who
committed the crime, because the president serdmihutes to the prosecutor in
order for him to proceed according to his jurisdict

! Dec. pen. no. 4853/19710f the Supreme Court, wion, in R.R.D. nr. 2/1972, p. 176.

2 prior to the amendments of the Law no. 356 / 2@0fe injured person for the committing of a

crime, according to the art. 279 paragraph 2 lette€.C.P., asks the criminal prosecution body to
identify the unknown perpetrator, the two monthsiqek starts from the date on which the injured
party became aware of the notification made by $patific body.
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When during the trial, there are revealed data, mtie defendant committed
against the injured person another crime relatethab for which he is charged
(article 336 paragraph 1 C.C.P.) crime for whigbriar complaint is required, the
date on which the court makes this finding andfiastiit to the injured person
present at the public hearing, will mark the initieme period for two months
according to the art. 284 C.C.P. If the injuredsperis not present at the hearing,
the date on which she gets acquainted with thoginigs at the hearing, no matter
the means, in connection with the commission by dbfendant of other deeds
against her, will mark the initial time period fotroduction prior complaint.

If during the trial, in the first instance, it i®dnd out that there were other
participants in the crime (article 337 paragraphf ©.C.P.), there are provisions
incident to art. 131 par. 4 Penal Code, therefbeertew data related to another
participating person do not lead to a new termldoiging a complaint against
them.

In the second hypothesis provided by the articlé g&ragraph 1, C.C.P. — there
are data found with respect to a committed infaacprovided by the criminal law
by another person, but concerning the defendardg&d d if for this crime, a
necessary prior complaint is needed, the two motehs starts on the date the
injured party has found out about this situatiohisTdate is either the date of the
trial (when the injured person participates totikaring), or another date when she
got acquainted with the findings of the court.

For those with limited exercise capacity, the twontins term is counted from the
date when the prior complaint's owner knew whorbepetrator was and not from
the day on which the person who is going to bergihe complaint had found out
about the perpetrator’s identity. If the injuredtpds a person lacking in capacity
of exercise, the prior complaint is made by hisalegepresentative within two
months from the date on which that representatiexnkwho the perpetrator was.

The injured party can lodge a prior complaint withwo months since the date
when she found out who the perpetrator was, withibat limitation period of
criminal liability being fulfilled, term which haas initial moment the date of the
committed crime.(art. 121 par. Ultimate Penal Cotle}fhese circumstances, even
if the prior complaint is made within two monthsne the perpetrator's
identification, after the extinguishment of the iliation period for criminal
liability, legal provisions with general characteust be applied these being related
to criminal liability and not to the lack of priaromplaint which has a special
application.

In the judicial literature of specialty, there arentroversies with respect to the
time when the limitation period of the prius coniptas being calculated in the
case of thecontinuing offensefAcsinte, 1998) (&valeanu, 1997) (Neaa, 2000,
pp. 49-50) (Butiuc, 1996) (loga 1998) (Coltan, 1999) (Toader, 1998),
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appreciating that in order to be taken into consitien the entire criminal activity
of the injured party, it should be acknowledged tight to lodge the prius
complaint since the day she knew who the perpetiass, even if the crime was
not depleted and, at the latest within two montbmfthe extinguishment moment.

According to the major opinion, it is claimed tlathe case of this crime the term
starts since its being committed, which coincidéth the date when the offender
ceased the illegal action. According to anothemigpmi, it is considered that the
term of two months can start: from the moment ef ¢ime’s commission, only if

the perpetrator's identity is now known, and frdme knowing moment of the

perpetrator which is between the time consumptioth the depletion moment or
after the deed’s extinguishment after the act, otiee offender being known,

without overhauling the limitation period of crinaihliability. We consider, along

with other authors, that if illicit action is praiged in time, the injured party is able
to make a prior complaint at any time till the defant’s criminal activity cease
(Pavaleanu, 2004).

In the case of breach of trust offenses committedefusing to return a personal
property the date since the period is calculatedraking to the art. 284 C.C.P. is
the moment of the unjustified refusal of redeemifige offense is worn off since
the moment of the refusal and it marks the simelbais knowing of the offense
and of the offender (1961) (Antoniu, Papadopol,d¥p & Stefanescu, 1971).

Similarly, it was stressed that prior complainhi tardy if it was lodged in due
time and it was returned by the judicial body te fhlfiiment of the injured party,
even if the tardy lodging is made after the stajupgeriod. When the complaint’s
delay determines the trial’s termination, the calgés not solve the adjacent civil
action. In such cases, the injured party can oltempensations only through a
separate action brought to the civil court.
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