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Abstract: The problem regarding the quality of the subjestsiternational law relations occupies a
central place in the researchers’ concerns, addtermination of the entities with internationajadé
status with the aptitude of holding rights and gélions within the international judicial order is
absolutely necessary. If traditionally it is coresield that the main subjects of international lasvthe
states, and the international intergovernmentalamiggtions are derived subjects in public
international law, the recent doctrine developmemgsord controversial opinions regarding the
quality of international law subject of the indivi. This paper aims at analyzing the contemporary
doctrine and practice as well as determining tharatteristics of the international status of the
individual.

Keywords: international judicial personality; human rightgernational law

1. Introduction

This paper analysis a subject that generated nwsepontroversies in the
academic environment but not only in this environtmand towards which a
unanimous point of view hasn’'t been reached so tfeg: private person and its
quality of subject of international law. Performiaghort analysis of the evolution
of this concept from an historical perspective wgehunderlined the passing from
the concept according to which only the statestare the quality of subject of
international law (the individual having in essetite quality of subject of internal
law) to the opinions of certain authors that in€lude individual — private person-
among the subjects of international law. More tlihat, we have brought to
attention also the point of view of other authdrattplace the individual at the
centre of the norms of international law.
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Although combated, these latter opinions raise tipres such as: If the
intergovernmental international organizations @r mlational liberation movements
are exceptions in the international capacity, whg individual- subject of law
couldn’t benefit from the same statute?

In the positive law, the term person is susceptiblévo relational meanings: on
one side, the human individuality and on the otide, the collectivity:In the
judicial thinking the person represents the quabfythe individual or collective
human to be subject of law with various names @ lifanches of positive law:
private person- judicial person (in civil law), etapee (in labor law), citizen (in
constitutional law), public servant (in administira law), offender (criminal law)
etc” (Mihai & Mihai, 2005).

In the context of intensification of the relatiobstween the states, an aspect that
generated numerous controversies is the relatibwele® the person- subject of
internal law and person- subject of internatiorak.l Within the international
society, many categories of entities are manifesieting as actors of international
relations: states, governmental and non governrhentnational organizations,
nations or people fighting for recovering indeperg transnational societies and
private persons. In the international judicial grdbe designation of the quality of
subject of law is justifies by the need to identiynong these only those entities
with the capacity to acquire international righted aobligations to participate at
drafting the norms of international law, to pagigie at the reports governed by the
judicial norm of international law.

The concepts regarding the quality of subject ¢érimational law relations have
evolved in time and if at the beginning of thé"T@ntury it was considered that the
states are the only subjects of international IBir{tschli, 1881, p. 64), the 20

century registers the theories of some authorsGigerges Scelle and Leon Duguit,
who asserted that only the individuals can be subjef law, that the state as a
person is a product of fiction, the only realityinze the private person taken
individually and the inter individual relations leas on the so called “social
solidarity” so that the international relations be® relations between the
individuals and groups of individuals, that thetestés not a judicial person nor
sovereign person but the historical product of eciadalifferentiation between the
classes, those who govern and those governediit@usdividuals, another distinct
person does not exist but only a federalism ofdlasses (Dumitrescu, 2008, p.
72). This theory was rejected by H. Triepel, D. Aotd, W.G.F. Philimore and

other positivist doctrinaires. Beginning with thespwar period, the plurality of the
subjects of international law theory is admittedogd & Duu, 2008, p. 128). The

issues of the quality of subject of internationawl| of the states and
intergovernmental organizations was solved, the fieing qualified at the moment
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as being main subjects and the second categoryeiag bderived subjects” of
international law.

The term state was formulated in very precise temtiie Montevideo Convention
in 1933, concluded between the United States of itmend the Latin American
states, on the rights and obligations of the stategh provisions in article 1 that
“the states is a subject of international law witte following characteristics: a) a
population, b) a territory, c) a government, d) tb@pacity to develop relations
with other states’ In the same context is placed the notificationlnof the
Arbitration Commission of the Peace Conferencethar former Yugoslavia on
November 28, 1991, in which the state is defined as befiag collectivity
comprising a territory, a population subordinated &n organized political
power”. The international judicial personality of the stateflects its double
quality, of creator and recipient of the internatibjudicial norms. The doctrine
established without equivoque that only the sthtase the capacity to acquire and
assume the totality of the international rights atdigations in their quality of
“original, typical and fundamental subjects of imiational law” (Anghel, 2002, p.
53).

The international organization is a judicial creatidefined by the International
Law Commission of the UN a&n association of states constituted by treaty,
provided with a constitution and common organs pasisessing a distinct judicial
personality from the member statesThe Vienna Convention in 1969 on the right
of the treaties restrains this definition, exprgsskntioning in article 2, i) that the
collocation “international organization” defines imtergovernmental organization,
clearly delimitating these entities from the nowvgmmental organizations that are
considered in general as being subjects of intdawal even if some authors state
that some would benefit from a partially internatib statute or would have a
certain degree of normative power (Carreau, 1994 28-30). If until 1945 there
was still a contradiction in opinions regardingrthas well in what concerns their
judicial personality of international law, at prasehe fact that the international
organizations have a “certain” international pasitis accepted, of course different
from the one of the states. The content of thecjaticapacity of the international
organizations has to be expressly provisioned énctimstitutive act and is limited
and different from one organization to another.

It has been established also that in certain comditthe national liberation
movements are considered subjects of public intemal law with limited and

transitory capacity. An ambiguous situation id stihintained in what concerns the
quality of subject of international law of the setj which remains an object of
controversy between the doctrinaires. Next we withke an analysis of the
international regulations, of the doctrine posisorxpressed in the judicial
literature and the international jurisprudence mleo to argue the necessity of
reconsidering the position of the individual and tgualification as distinct
104



JURIDICA

category among the subjects of international lagjpient of international rights
and obligations.

2. Protection of the Individual through Norms on International Law
and International Mechanisms through which the Indvidual can Claim
the Protection of his Rights

In approaching this subject the fact that there awthors that recognize
unconditionally this quality of the private persomst be taken into consideration
but on the other side there are many authors traest its placement among the
subjects of international law.

The first opinion is based on arguments such asattuption by the states of a
series of international documents that offer pridecregarding the international
rights and liberties, the establishment and devetop of mechanisms the
individual can use directly at international judicinstances for the protection of
his rights, the recognition of the individual abet of international criminal
liability.

The antagonists of this theory motivate their aptim the mediated position of the
private persons within the frame of the internagidaw relations. If in the internal
judicial law the quality of subject of law is integit to the private person, it can
appear in the international relations only if thates manifest their express desire
in this direction; the individual will not be thé&ular of the rights listed in an
international treaty unless the states give thepraval in certain prerogatives in
the international relations. The literature mentidrihat even the private persons
(same as the non governmental organizations) arbjésts whose presence is
tolerated by states in the international ordera¢Bler, 2008, p. 80).

lan Brownlie claims that in strict analytical territscannot be asserted that the
individual is subject of international law but Aetsame time, there is no general
rule according to which the individual cannot bebjeat of international law
(Brownlie, 2003, p. 65).

Ideas regarding the rights intrinsic to the humarure according to which all
humans are equal in dignity and any human beingetamal and immutable as
well as obligations have appeared even in anciergst as the institution of the
human rights knew a long process of crystallizatod appearing in the present as
a very complex institution in relation with theantal judicial order as well as with
the international one. (Duculescu, 1994, pp. 18-19)

The historical evolution of the human rights ingiibn was marked by documents
such as Magna Charta Libertatum (1215), the BilRahts (England, 1689), the
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Declaration of Independence of the United StateArogrica (July 4, 1776), the
Declaration of human and citizens’ rights in 1789.

The creation of the League of Nations has lead rto“iastitutionalization at
international level” of the protection of humanhig and was the first step towards
their universalization but unfortunately this isshasn't been followed with
consistency except for some aspects (Moroianitegtu, 2007, p. 16). Prior,
through the Geneva Conventions (1864, 1906) anduél&pnventions (1899 and
1907) regulations were adopted, with the purposensfuring the protection of
certain categories of people: injured, ill, prisameivil population etc.

All these considered, only after the Second WorldrWe can say that the human
rights have known an accentuated development, tbielggnatic of human rights

went beyond the borders of the national state &edstate cooperation in this
context has been concretized in adopting some foedtal texts.

The United Nations Chart, adopted in 1945, follayithe Conference in San
Francisco proclaims in its preamble “to reaffirritdan fundamental human rights,
in the dignity and worth of the human person, ie #qual rights of men and
women and of nations large and small” and has teatgmerit to have been
introduced the human rights in the internationableor (Selejan-Gian &
Craciunean, 2008, p. 101). Article 1, paragraph 3 h& United Nations Chart
declares the following fundamental purposes ofWihe achieve international co-
operation in solving international problems of aormomic, social, cultural, or
humanitarian character, and in promoting and eraging respect for human rights
and for fundamental freedoms for all without distion as to race, sex, language,
or religion. To accomplish these purposes the UNmber states commit to
promote the universal and effective respect offthman rights and fundamental
liberties for all, irrespective of the race, seamduage or religion and cooperate
with the organization to promote the fundamentahan rights and liberties.

But among these texts the Universal DeclaratioHwhan Rights detaches being a
document of emblematic value although it does rastehjudicial value (being a
recommendation of the UN and not a treaty). Irc@stent a list of civil, political,
economic and social rights is mentioned, recognizedny person but not as a
citizen of a state but as a human being: “All hurbhamgs are born free and equal
in dignity and rights. They are endowed with reaand conscience and should act
towards one another in a spirit of brotherhoodti¢a 1), “Everyone has the right
to life, liberty and security of person” (articlg¢. 3Ve can affirm that the adoption
of the Universal Declaration of Human Rights markieel passing from “citizens’
rights” to “human rights” (Moroianu Ztescu, 2007, p. 25), the beginning of an
assembly of international, regional and nationastriiments regarding the
fundamental human rights and liberties, of a systéprinciples mandatory for the
entire international community.
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In 1966, the General Assembly of the UN adopted &ests on the human rights:
the International Covenant of economic, socialtwal human rights and the
International Covenant n the civil and politicagjhits that have transformed the
provisions of the Universal Declaration of HumaglRs in judicial obligations for
the signatory states. We can strongly affirm theg Universal Declaration of
Human Rights has constituted actually the sourceinspiration of all the
instruments in this matter that form today the addg of judicial norms on
protecting the human rights.

The international legislation on human rights haseloped subsequently to the
adoption of this document with numerous regulatiooemprised in the
conventions, covenants and treaties adopted umdelaégis of international or
regional organizations: United Nations, CounciEnfrope, European Union etc. In
their content the individual is considered as bethg recipient f norms of
international law, is protected either as individmaman being or as member of a
group of people.

The doctrine has refused the quality of subjecintdrnational law to the private
person, motivating that the individual is not theect recipient of the norm of
international law but benefits from the protectfithe norm of international law
but only through the state and only if that statseuaned all the commitments by
international treaties regarding the internatiostdtute of the private person
(Saunss, 2007, p. 124).

In the matter of human rights thus, the internatigarisdictions have stated the
superiority of the international norms in relatimnthose of internal law, the more
favorable norm of international law being able xalade the norm of internal law,

even if it has constitutional character. The cdugtn of Romania provisions for

example that in case of an inconsistency betweenctivenants and treaties
regarding the fundamental human rights to which Baien is part of, and the
internal laws, the application of the internationl@ws has priority. The

constitutional dispositions regarding the rights &iberties of the citizens will be

interpreted and applied in consistency with theverdal Declaration of Human
Rights, with the covenants and other treaties twhvRomania is part of (articles
11 and 20).

On the other side, in order to ensure the respéchuman rights, special
mechanisms have been established, meant to guar#meapplication of the
regulations on human rights. These organisms hasen bcreated through
international acts that represent the willingly mpmal of the states. We remind in
this context the Optional Protocol of the Interomtil Covenant on civil and
political rights in which the competence of the Goittee for human rights is
recognized, established based on dispositions tafles 28-45, part IV of the
covenant, to receive and examine notificationsegresi by persons that belong to
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the jurisdiction of a state, claiming to be thetwits of violation by that state

regarding the rights listed in the covenant and roomicate the decisions to the
interested party. Also, the Committee has the coempe to study the reports
presented by the states on the measures adopagpliying the dispositions of the
Covenant, to elaborate general reports and malgestigns to the states. What is
important to keep in mind is that the right to peti of the private persons

provisioned in the Optional Protocol is presentedaamechanism of protection
very relevant to the researched subject.

In the same context, the Committee for the radstridnination was constituted
which has the purpose to supervise the applicaifaime Convention adopted by
the General Assembly of the UN, through Resolu2é06 A(XX) on December

21% 1965, entered into force on Janualy 2969 that provisions a similar right in
article 14 but also the Committee against tortareated for the application of the
Convention against torture and other punishments'l treatments, inhuman or
degrading adopted by the General Assembly througisoRtion 39/ 46 on

December 191984 and entered into force on Jun8 2887 (see article 22).

We can also mention the resolutions adopted bytttend UNESCO that confers
persons and groups of persons the ability to addieshe organs of the UN.
Procedures for the examination of certain situationproblems have been adopted
regarding the human rights in the areas of competehthe UNESCO.

In order to exemplify at a regional scale, we rainime of the most well known
documents, the European Convention on Human Rightsluded in Rome on
November # 1950 and entered into force on Septemtfed353. It represents an
international treaty that institutes the Court atsdfunctioning. The Convention
contains a list of rights and guarantees that taees commit to respect. These
rights are provisioned in the Convention itselfjdther with the protocols no.1, 4,
6, 7 and 13. The subjects that have the right tiremd the European Court of
Human Rights are: any private person, nongoverrahenganization or a group of
private persons that pretend to be the victims wfotation coming from a party
state. The Court will only be able to examine tequests pointing at one of the
states that have ratified the Convention and Poi¢éodt is necessary that the
complaints refer to the acts of one public autlgafiibm one of these states, the
complaints pointing at a private person or a pavadstitution not having any
validity. Also the Court will only examine the cotajmts that respect the rule
according to which the prior internal means of @bp@ve to be exhausted. In case
the Court observes a violation of one or more gdit a member states it issues a
decision. The decision is mandatory the state beinigged to execute it. The
European Convention established a system of protefitr human rights that has
proved to be the most advanced and effective ofsyfsems elaborated so far.
Terry Davis, former general secretary of the CounfcEurope declared thdfThe
protection and defense represent the center ofatttesities of the Council of
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Europe whose vocation consists in protecting thghts of over 800 million
Europeans in the 46 member states. Through thege&aro Convention of Human
right, we have created an efficient system of imdgonal judicial guarantees for
the human rights and fundamental liberties, a systéthout equivalence in the
entire world.”

Very important to take into account is the factttbach of these mechanisms are
based on the recognition of the right of the indiivls to address complaints to the
mentioned international organs as human beingsnahdh relation to the quality
of citizen of a state, fact that can representrgaraent in favor of the idea that the
individual is a subject of international reporthieTprivate person can act as seen,
for the protection of his rights addressing to @erorganizations, institutions and
international judicial instances, independentlynirthe agreement of the state by
situating themselves in the position of adversdithe state.

3. The Individual- Subject of International Criminal L iability

The international liability is one of the fundamaninstitutions of the public
international law. The reality of the internatiorralations includes, besides the
international liability of the states and the lidpi of the international
organizations, the one of the private persons,irikgtution of the international
criminal law being consecrated already in the ditere. Vespasian V. Pella defined
criminal international law as being “the totalitfy substantive and procedural rules
that govern the way of repressing the actions cdtachiby states or individuals
meant to disturb the international public order &he harmony among people”
(Pella, 1926, p. 168).

In the attempt to make a delimitation between titerhational criminal law and
the criminal international law it has been estdids that the first category
designates the norms of internal law that haverde to solve the situations in
which committing the crime involves a foreign orig{the citizenship of the
perpetrator, the place of the crime etc) but adsaés related to the recognition of
the criminal decisions issued outside the counyryhie judicial instances of other
states, to the judicial assistance in criminal erait extradition etc, while the
second category is part of the international judicdrder, the norms being
consecrated by states in conventional or customanner.

According to the principle of individual and perabiriminal liability, the criminal
international liability is an attribute of humanef private persons but the
individual can be criminally liable. The state,haligh subject of international
liability, cannot be subject of criminal liabilitfClaude Lambois asserted tHt
wouldn’t be just to prejudice all the citizens vaith through a punishment like the
loss of independency, which is the death penaltgtédes” (Lombois, 1979, p. 99).
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Although the elements of criminal liability can Beund (in incipient state of
course) in the work of Hugo GrotiuB¢ jure belli ac pacisonly at the beginning

of the 19" century, documents with international characterehbeen adopted,
documents that have established rules of crimenal the Geneva Convention in
1863 on the improvement of the faith of injureditaries in the campaign armies,
the Hague Conventions in 1899 and 1907, that hedvéd the codification of the
customary law of armed conflicts, laws and custoois war, subsequent
developments making possible that after the Sedtmlld War we had the

possibility to talk about “modern criminal interi@tal law” (Creu, 2001, p. 18).

The period after the Second World War was markethbyconviction by sentences
of the International Tribunals in Nuremberg and J@lkf war criminals or persons
that have committed crimes against humanity.

More recent are the International Tribunal for floeemer Yugoslavia and the
International Tribunal for Rwanda. The first wadabished by the Security
council of the UN by Resolution 827 on May"™%993 for the sole purpose of
punishing those responsible for the very seriowdations of humanitarian law
committed on the territory of the former Yugoslabietween January*11991 and
a date that will be established by the Securityr€dwafter the restoration of peace.
The Criminal International Tribunal for punishinggple responsible for genocide
and other very serious violations of internationamanitarian law committed on
the territory of Rwanda and the citizens of thatetbetween January' 1994 and
December 311994 was established by Resolution n0.955 on Nbeerd” 1994
of the Security council, in virtue of Chapter Viithe UN, after the example of the
International Tribunal for the former Yugoslavia.

The efforts that have been going on for decadesther establishment of a
international criminal law, with permanent characéed universal competency
were successful by signing the Statute of the hatiional Criminal Court, in Rome
on July 7 1998. This judicial instance is competent to judgel punish private
persons guilty of committing serious crimes: gedecicrimes against humanity,
war crimes and aggression as stated in articletbeoStatute, if they are aged over
18. The Statute of the International Criminal Cotwhsecrates the principle of
individual criminal liability.

4. Conclusions

After this analysis, we can formulate a few obstove with conclusive character.
The individual, having the quality of person, isabsolute human being, endowed
with conscience and acting in accordance with & meeds and percepts. At
interior level, humans are the master of their aagtions that manifest at the
exterior. In order to be free and independent andrdler to act according to their
nature, humans need some material and spirituatlggoBut this liberty and
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independence, as much as they are wanted, ar@ssibfe if not offered within an
order, be it moral or of law.

If in antiquity humans defined the citizens, theerests of the state as unique
legitimacy being the most important, together wiith natural law, the idea that the
rule of law (internal or international) cannot ldeessed but to humans appeared,
as intelligent beings with the capacity to underdtd and comply with it. We can
assert now that the judicial statute of the indigild subject of law is determined
starting from the internal regulations but at thene time, the general protection
frame of the fundamental rights and liberties igutated by international
mechanisms and instruments. A separate set ohaitenal regulations refer to the
individual liability in international law.

Thus, traditionally, the international law is unsteod as an exclusive inter state
law, defined as an assembly of rules that goveenréports between the states,
built based on the “theory of the two spheres” iy, 1969, p. 323), the evolution
of the international society especially after tree@d World War, has lead to the
recognition, to a certain extent, of the internadilopersonality for other categories
of subjects especially the role of the individualriternational law. This idea is not
accepted so far by all the doctrinaires and thditguat subject of international law
of the individual is far from reaching unanimity.

We presented in the paper some arguments ablederline international rights
and obligations whose titular is the individualjvpte person. Or this means
subject of international law. The individuals aeecording to the international
regulations, the recipients and the beneficiarids rights consecrated in
international documents whose importance cannapbéested. They benefit from
this type of procedures created using special nesis that allow direct access to
international institutions and organisms with thegmse of protecting them. Also,
individuals have obligations according to the in#ational criminal law. We
excludeab initio that the individual could stand on an equal positiith the states
regarding the quality of subject of internatioreakl The norms of international law
are the result of a willingly agreement between ¢iwes. The states are the
creators and recipients of the norm of internafitena.

But the international intergovernmental organizagido not fulfill these conditions
either; they have the international capacity caefiéerby the states by their
constitutive act. The national liberation movemeamigresent also an exception in
what concerns the international capacity. Why woitldhe individual be

considered as a subject of international law, Wittited international capacity?
The evolution of the international law starting lwithe period after the Second
World War registered a change regarding the statutbe individual as titular of

rights and obligations conferred by the internatlotaw. We assert that the
arguments brought by us in favor of these ideag g ability to tip the balance
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towards what Andrew Clapham named in a recentleyiécstep that could heto
build an international community which properly ogmizes the role of the
individual in international law”.(Clapham, 2010, p. 30)
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