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Abstract: Sometimes, the carrier, in order to accomplishtaéis& of moving goods to its destination,
he appeals to other carriers, for various reasooscluding another contract of carriage, which
circumscribes the initial contract and it entrusis achievement of the entire transportation oy anl
part of it. Sometimes, there are precise stipuliatim the main contract of carriage concerning this
issue. Besides the movement of goods, which we cadlytraditional, defined as using means of
transportation of the same kind, lately we can oleséhe proliferation of more complex operations,
which have the generic name of successive trarsont In such shipments, the multimodal
transport plays an important role. Thus, the preapproach focuses on some features of the legal
relationships which may arise between the contigctarrier, surrogate carrier, consignor and
consignee, and also on the results from the asabfghe concerned international conventions.
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1. The Carrier and the Substitute Carrier

By concluding a transport contract of carriageadi#ht from the substituted carrier,
the carrier assumes specific obligations as a seAde¢he same time, he remains
responsible for the whole transport concludedatitiwith the sender. It does not
matter if the substitute carrier has been desighafter an empowerment of the
carrier by the consignor to that effect, being aomed in the contract clauses. In
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any case, the carrier is obliged to inform the senfit entrusts the execution of
the transport or a part of the transport to a $istcarrier:

The substitute carrier undertakes the respongibibt only towards the carrier, by
their agreement, and also towards the sender fer asigned portion. By

concluding the subsequent contract of carriage d&&twthe carrier and the
substitute carrier, the latter not only undertakéiscommitment to the carrier, but

there is an imperfect delegation (article 1132,3L98 Civil Code), whereby the

commitment of the substitute carrier is added toi@as. We have the so-called in
solidum obligations assumed by the two carrieridaoty, under separate legal
relationships. It is therefore achieved a passigbdarity (carrier, substitute

carrier), but also an active one (sender, cargempared with the characteristic
performance, within the rights and obligations mgured to the sender and carrier,
and the portion assigned to substitute carrier.

This analysis explains the relevant stipulationgtoa liability of the two carriers
and why the substitute carrier is required only ttege required by these
stipulations, even if according to the contractcafriage, the carrier would have

1 COTIF adopted at Berne in 1980, foternational rail transport it has been ratified by Romania by
the State Council Decree no. 100/1983 and entettedforce on November 1, 1985. Amendment to
the Protocol of 3 June 1999 was ratified by GO 68/2001, approved by Law No. 53/2002 (Official
Monitor no. 538/1 September 2001). CMR adopted émé&va in 1956, international road transport,
has been ratified by Romania by Decree 451 of GebBwer 1972. The Convention was amended by
the Protocol of July 5th, 1978 ratified by Decree 66/1981. "Hamburg Rules" adopted in 1978 for
international shipping, has been ratified by Roradny the Decree no. 343 of 1981 (Official Monitor
no. 95 November 28, 1981). Budapest Convention amract of carriage of goods by inland
waterways (CMNI) adopted on 3 October 2000 by regmeatives of the Danube Commission and the
CCNR under the aegis of CEE-UNO has been ratifigRbmania by Law no. 494 of 18 November,
2003, published in the Official Monitor, No. 854D&cember 2, 2003. Convention signed on 22 June
2001 entered into force on 1 April 2005, with @sification by the 5th state (Croatia) on December
2004, in accordance with article 34. On that daeeG@onvention was ratified by Hungary, Romania,
Switzerland and Luxembourg; it has subsequentlyrbegified by Germany, the Netherlands and
France, the last by Law No. 300, 5.03.2007. CMNIbfes the principles that exist in other transport-
related conventions such as the Hague-Visby RulekD68, Hamburg 1978 or 1956 CMR, the last
being a true inspiration. Article 27 of COTIF: "Whéhe carrier has entrusted, in whole or partially,
the performance of transporting a substitute camibich will exercise or not a right that goesthe
contract of carriage, the carrier, however, remaiesponsible for all transportation.” All the
provisions of Uniform Rules that determine the ilio of the carrier also apply to the substitute
carrier liability for its part of the transport. &hprovisions of articles 36 and 41 apply where is
brought a legal action against the agents andtladirgpersons whose services were used to execute
the substitute carrier transport. When and to ttien¢ in which the carrier and the substitute earri
are liable, their liability is joint. Article 40 dhe 1999 Montreal Convention on the internaticxial
transport agreement: "Except as otherwise providethis chapter, if a carrier wholly or partly
carried on a carriage which, in accordance withcietract referred to in Article no. 39, is covered
by this Convention, both the contracting carriend acarrier actually obey the rules of this
Convention, the first for the entire transport sfied in the contract, at the latter solely for the
carriage which he performs.
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aggravated its liability, or why the substitute riar may exploit all opposable
objections that it may have in the contract of iege.

2. The Actual Successive Transport

Moving goods or people on a particular route camhwtys be satisfied by a single
carrier with a particular means of transport (reokd, sea or air). Lately it can be
seen clearly the proliferation of more complex apiens, collectively known as

successive transport (Mercadal, 1990, pp. 367-38d¢y are very diverse, the
main ones being the following:

a) Successive transport of carriers independertioh other. In this case, each of
the carriers concludes separate contracts witlclibat, self-reliant, for each the
fraction of the transport route that they have.réfage, each carrier works on its
own, without depending of each other. The immediebmsequence is the
fragmentation of the responsibility, especially whike damage can be localized in
a particular point of the route. Depending on ttege of transport to which we
relate to, the same customer enters into legatioakhips with several different
carriers. The principles of relativity for contraeffects of the contract and of the
compulsoriness of the contract will govern eachtiam, the result of distinct
agreements. It is irrelevant that the goods aneechby different vehicles. For each
route segment it will apply the legal regime appiate to each used means of
transportation. "There will be no contaminationnfrone legal regime to another.”
(Pomegranates & Mercadal, 1990, pp. 367-368)

When the prejudice is found at the destination oabe located under the aspect of
its cause, the last carrier will usually take tlsponsibility for it. It can be
absolved of liability, if he mentioned the necegsaserves that refer to the status
of the merchandise, at the moment of taking thga&om the previous carrier. In
this way, using the effect of improper performaonfeargo moving obligation, it
switches to the previous carrier. In the same waing specific procedural means
(e.g. call in the guarantee from the previous egriit could result, indirectly from
that carrier in the successive series, which rtheerejudice occurred.

b) Successive transport through a commissionairee Peculiarities and

complexity of an operation to a safe movement ®foilvn goods leads potential
customers to increasingly call on specialized metiaries carriers, in order to
satisfy their interests; it involves a high degoé@rofessionalization. Those whose
goods will be dispatched will deal with a transptidtn commissionaire insuring
the movement of the goods to their destinatiorthia purpose they will conclude
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an expedition contra¢tThis time, the commissioner of the transportai®ithe
sole contractor of the customer (the consigneekdghg to ensure safe
transportation of goods to his client, for the entbute. The one who dispatches is
no longer coming into direct and personal legahtieh to the each carrier
individually. Multiple and distinct transportatiazontracts, will be completed by
the commissionaire (usually in their own name) wadch carrier. Each carrier
shall act as the holder of an independent contrfaicnsport carriage, according to
the distance that he is going to cross.

The customer will require the repair of the damaggardless being located or not,
from the commissionaire, which is bound to compen&ém in accordance with
the terms of the expedition contract (transporf).f@herefore, the client (the
consignee) cannot sue any of its carriers, beipegthird party, according to their
relation? According to article 406 of the Commercial Codéae“consignee has no

! The expedition contract is a contract between the nwinsignee (supplier of goods) and the
commissionaire under which the second is obligeplaty in return for ending its own behalf, but on
behalf of the consignee, the necessary contratitstiag third parties such as cargo transport aret me
the preparatory and cooperation acts necessarnyetute the movement. Tlegpedition contract is
not currently regulated uniformly, because of tifeecent interpretation given in some legal systems
There are attempts to standardize it (1967 UNIDRQbIt they were struck by the reluctance of
German expeditionary towards the liability systepedfic for the consigneéel credereof the
French system, under which they were obliged tpard to the main consignee for the acts of its
subcontractors ("network liability"), in case ofsaming the organization and completion of the
transport. Moreover, they did not agree with thegitake carriers (a strict liability regime), whefey,
example, they organized expeditions "in groups”reguired a global price. In 1996, at the initiativ
of FIATA, there have been adopted the Standard<RoreShipping Services, which established the
principle del crederdliability according to the French law, mentionitigat the expeditionary is held
liable towards the consignor, according to the seutes that would apply if the client (the consigno
should be part of a separate contract coveringtithesportation or other services (deposit), in
situations where he assumes the transport untilegsination. In any event, setting a price fixgd b
the expeditionary, without the obligation to jugtithe establishment or organization of transport
loads, they amounted to an "implied agreement"iwithe meaning of assimilating the expeditionary
carrier. In the same rules, there were also estaddi the rules of liability in connection with the
personal services of expeditionary, which doesreqtiire the liability for the transport due to the
expedition contract. We can only notice to whatakthe Standard Rules are adopted voluntarily by
shippers everywhere.

2 The jurisprudence confirms this point. Therefore ttiecision no. 2833/09.27.2007, Q. CCJ,
Commercial Division, the Suceava Court of Appeahftmed the decision that was rejected the
exception of lack of passive criminal quality oéttlefendant, but held, however, other basis than th
court of appeal. Court of Appeal held that "theuioh was correct but not under the provisions of
article 421, 423 and 425 of the Commercial Code {ihsis for contractual liability of carrier for
subsequent carriers acts — s.n.) but accordingtitlea406 paragraph 2 of the Commercial Code,
under which the principal has no action againstcibesignor who contracted with the consignee or
not they have any action against the principal.tihes defendant is a shipping house, the contract
signed by the applicant is, therefore, an expetitiontract for the shipment of goods in combined
transport, it is subject to provisions governing tommission contract with which it has a common
core, the expeditionary being the commissionaickthe applicant the consignor.
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action against the persons who contracted with dbeamissionaire, nor does he
have any action against the clienBut it is not excluded the cession actions
against carriers, whose principal owner was thesiopary in favour of the
consignee. In reality, the prejudice is repairethini the legal transport relations
between the commissionaire and the successiveergrparts of the transportation
contracts concluded distinctly and separately leytthnsport commissionaire for
each step integrated in the global process of ngogimods, undertaken by him.
Therefore, the damage for covering the loss, lacate not, will ultimately be
covered by the carriers in terms of the letter Bje peculiarity that the
expeditionary may have cumulatively and the stafugst carrier does not change
the liability of the configuration system with othearriers, which they called to
cover the rest of the journey.

c) Successive transport under a single transpartident: This time the legal

relation is linked between customers and successareiers under a single
transport document (international waybill). It elivated the plurality of

transportation, although the successive carrietsalig go through only certain
segments of the itinerary. It is excluded in thigse the presence of the
transportation commissionaire of the client.

The transports from this category are divided if@mmogeneous transport - made
with the same kind of transportation throughout itirerary; combined transport
(multimodal), which involves the use of differerghicles. (Delebecque, 1998, pp.
528-537).

Homogeneous TranspoiVhat we are interested is the way they will paisghe
effects of not fulfilling the moving goods obligati of the Contracting Parties
(successive carriers), considering that differemiriers members adhere to the
contract of carriage materialized in a single tpamsdocument.

! Article 34 CMR: If carriage governed by a single contract is pented by successive road carriers,
each of them shall be responsible for the perfooearf the whole operation, the second carrier and
each succeeding carrier becoming a party to theraxinof carriage, under the terms of the
consignment note, by reason of his acceptanceegjdbds and the consignment note.

Article 34 COTIF: "When a transport is covered by a single contractaiage and it is performed
by several successive carriers, each carrier, datia responsibility with the bill of lading andeth
merchandise, participate in the stipulations ofdbetract of carriage under the bill of lading ahdy
assume their obligations arising therefrom. In thi&se, each carrier shall be responsible for
enforcement of the transport on the entire routé the delivery."

Article 1.3. of The Montreal Convention 1999air transport): “Carriage to be performed by salve
successive carriers is deemed, for the purposéssoConvention, to be one undivided carriage if it
has been regarded by the parties as a single aperathether it had been agreed upon under the
form of a single contract or of a series of cortsaand it does not lose its international characte
merely because one contract or a series of coatimtd be performed entirely within the territafy

the same State.”
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In intern law, according to article 436 paragrapbf the Commercial Codeahy
claim to recover damages should be directed tdfitseor last carrier. It may be
directed also towards the intermediary carrier, whieis proven that the damage
was caused at the moment the transportation wae’dbmany case the defendant
may be absolved of responsibility, calling in theagantee of the previous carrier
or the intermediate one, being guilty for the daengagticle 436, paragraph 2 of the
Commercial Code). Each carrier remains liable figr damage that occurred in its
transport sector. Therefore, the solvens carriirrecover the paid compensation
through a regress action from the assets of thikygume. If damage cannot be
located on a particular section of the route, il W& accused either the primary
carrier (which concluded the contract of carriage)the one who reached at the
destination, if it fails to provide proof of exenmg causes.

3. The Parties in the Multimodal Transport

The concept of multimodal transport is analysedeweral works. (Ripert, 1952, p.
903) (Mercadal, 1986, p. 277) (Bonnaud, 1996) (E[c1994, p. 323) (Gamka,
1993) Besides the movement of goods, which we nadytraditional, defined as
using means of transportation of the same kindlyaive can observe the
proliferation of more complex operations, which @éathe generic name of
successive transport. In such shipments, a mul@mansport plays an important
role. Multimodal transport is defined by the movernef goods by two or more
carriers, who use, in order to cover the distanwanfthe starting point to
destination, different means of transport on aatenportion of the agreed itinerary.
(Pomegranates & Mercadal, 1990, p. 378)

Having multiple carriers in such transport geneateiltiple legal relations having
the consequence of the reconfiguration of the eotitig party status within the
juxtaposed contracts group (covering the actuakpart and also transport related
operations), derived from the basic contract, thétimodal transport, whereby the
overall operation of transport is assumed. The tiflestion of participants and
establishing their legal position in such a comptgeration require a thorough
analysis of legal relationships restricted to thdtimodal transport.

Transportation is technical multimodal, if the mment of goods is done through
two means of transport from the point of originthe point of destination without
unloading. In order to be multimodal from the lepgalnt of view, a transportation

requires a unique title of transportation - multdabtransport document and a link
between the different way of transport. This cotinacwill be performed by the

multimodal transport operator IMT - issuer of multidal transport document.

Under the Geneva Convention of 1980 on multimodadgport by international
multimodal transport we understand the transporgobds carried out by at least
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two different means of transportation, as part ahaltimodal transport contract
from a place in a state where the goods are takedtimodal by transport
contractor to the location designated for deliveipated in another statg

Council Directive 92/106/EEC of 7 December 1992irdef the multimodal
transport as freight transport between Member Statevhich the vehicle used a
road for the initial or final part of the route afat the other part the rail or road or
a waterway sea when it exceeds 100 km in a stréighind it makes the initial or
final road route: either from the point of loadithg goods and the closest boarding
train station to the original route between thdéway station nearest landing and
the unloading point for the final route; eitherar a radius that not exceeds 150
km in a straight line from river or sea port of ariation or disembarkation. The
directive sets out the terms that must be inclutedmeet the document’s
requirements of the definition. This definition ee$ to community multimodal
transport, which benefit from tax incentives, id@rto encourage hif.

In the multimodal transport it should not occur igening of the cargo when
transferring it from one means of transport to hantBy opening the cargo it is
understood the separation of the load of its cdanberunloading the container or
trailer. In practice, we cannot have a multimodahsport when during the travel it
occurs a separation between goods and its transputt according to the

hypothesis where the organizer of transport hasigsoed a single transmission
document. If, technically, the multimodal transperas facilitated through the

container, legally, regulating a multimodal trangpmontract with an appropriate
movement document remains limited.

3.1. The Regulations Applicable to the Multimodal Tansport

So far, no international internal law succeedegrioviding a legal framework to
govern independently the multimodal transport attrThe difficulty lies in the
fact that they cannot reconcile on the legal raheg make up the legal contract,
which is different for each means of transport,ngepart of the multimodal
transport chain. If the law would solve the problém creating a single legal
framework of the commercial contract for all meahgransportation (land, air and
sea), internationally speaking, achieving a uniforegal framework of
international multimodal transport contract is astonpossible, despite the fact
that most of the multimodal transport contracbisd cross-border movement.

10n 24 May 1980, it was adopted the Internationatv@ation on Multimodal Transport, initiated by
UNCTAD.

2 A study in this area at EU level, was materializedTransport Research, APAShtermodal
Transport, Study for a Comprehensive InternatioRalsearch Program in Intermodal Operation
European Commission, 1997.
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This kind of transport, which often takes an in&dional feature, is only
incidentally regulated by international conventiamsunimodal transpottDue to
the binding nature of the rules, especially thoskating to carrier liability,
international unimodal conventions do not admitamiging them by a convention
on multimodal transport with their own regulatiaihst are inconsistent with the
depositions of the former. In reality the questiohthe legal framework for
recovery action that introduces a multimodal tramsmperator, to whom it is
applied a liability regime (multimodal), in ordes tecover damages paid to the
consignor for localizing the damage, against theltygusubsequent carrier,
submitted to another compulsory regime (of the wdiah transport). On the other
hand, some consignees benefit from the unimodaimesy regarding the
compensation, to which they will not give up by ‘ltmeg” it in the legal
multimodal regime. A direct action of the consigregainst the guilty carrier,
would create a conflict of Conventions, that theltrmodal legal instrument will
not solve it satisfactorily, imposing a regime twther. The sender or the guilty
carrier may not agree to this fact, they would haveferred to be applied the
unimodal legal regime.

L Art 2.1. of CMR (road transport) Where the vehicle containing the goods is carrieer part of
the journey by sea, rall, inland waterways or airgd, except where the provisions of article 14 are
applicable, the goods are not unloaded from thécleghthis Convention shall nevertheless apply to
the whole of the carriage. Provided that to theswixit is proved that any loss, damage or delay in
delivery of the goods which occurs during the eayei by the other means of transport was not caused
by act or omission of the carrier by road, but bgne event which could only occurred in the course
of and by reason of the carriage by that other medriransport, the liability of the carrier by tba
shall be determined not by this convention buthi@ tmanner in which the liability of the carrier by
the other means of transport would have been detedhif a contract for the carriage the goods alone
had been made by the sender with the carrier bytter means of transport in accordance with the
conditions prescribed by law for the carriage obdmp by that means of transport. If, however, there
are no such prescribed conditions, the liabilitytikeé carrier by road shall be determined by this
convention.

The Montreal Convention 1999 article 18, paragraph 4 “The period of the carriage by air does
not extend to any carriage by land, by sea or banthwaterway performed outside an airport. If,
however, such carriage takes place in the perfocmaf a contract for carriage by air, for the
purpose of loading, delivery or transhipment, ammege is presumed, subject to proof to the
contrary, to have been the result of an event wtack place during the carriage by air. If a carrie
without the consent of the consignor, substitutesiage by another mode of transport for the whole
or part of a carriage intended by the agreementd®t the parties to be carriage by air, such c@ria
by another mode of transport is deemed to be witiérperiod of carriage by airArticle 38: ,In the
case of combined carriage performed partly by ad partly by any other mode of carriage, the
provisions of this Convention shall, subject toguaph 4 of Article 18, apply only to the carridnye
air, provided that the carriage by air falls withive terms of article 1; Nothing in this Convention
shall prevent the parties in the case of combiradiage from inserting in the document of air
carriage conditions relating to other modes of iage, provided that the provisions of this
Convention are observed as regards the carriagé by
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Regarding the multimodal transport rules therepassible, theoretically speaking,
two systems: the “network” and “uniform.” The “neivk” is the system where the
origin of the damage is localized, it will applyettiability regime specific to the
means of transport during which the damage wasedau&’hen the origin of the
damage is not localized, it is applied the autonasnegime established by the
contracting parties (sender and multimodal trartspperator) in the transport
document. It is called “network” because the muttifal transport contract is
supported by the network subjacent to the ruledicgipe in the same transport
modes integrated in this way. Uniform responsipiiystem is that in which it is
applied the same level of responsibility, regarslidee origin of the damage. These
systems, specific to the multimodal transport urvdieich the multimodal transport
operator undertakes the entire journey to sendiegentire trip, eliminating the
“deliverer syndrome”, which had to assume the rasjlity in accordance with
the transport regulations made by himself, no matteat happened in the earlier
period, the goods travelled with other means afqpart, of other nature.

3.2. Multimodal Transport Document - an Essential Eement in Determining
the Quality of the Party

A multimodal transport is characterized, as we halewn, using a particular
transport document. This document allows regroupinger a single contract
concluded between the carrier and the consignoruaidgr a single legal regime
having successive phases of a full transport (flmm end to another). If we
compare such a document with a unimodal transpactient, we find several
peculiarities of form and details. Because of thdd#erences it can often be
distinguished between a simple modal transport byoeganized multimodal
transport operator and an ETM. There are severaleleomultimodal transport
documents including a few standard models of FIATAernational Federation of
Freight Forwarders Associations)f such a transport document is presented as a
bill of lading, which is intended to cover all tsgportation (land stage as well),
some difficulties may arise in connection withdtsmmercial feature.

L FIATA, in Frenchh “Fédération Internationale desséaiations de Transitaires et Assimilés”, in
German “Internationale Foderation der Spediteunuggdionen”, was founded in Vienna/Austria on
May 31, 1926. FIATA, is a non-governmental orgatiisg and represents an industry covering
approximately 40,000 forwarding and logistics firnadso known as the "Architects of Transport",
employing around 8 - 10 million people in 150 coigs. FIATA has consultative status with the
United Nations Economic and Social Council (ECOS@@der alia ECE, ESCAP, ESCWA), the
United Nations Conference on Trade and Developn{etCTAD), and the United Nations

Commission on International Trade Law (UNCITRAL).
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This document can be used in an entire transpomt & consignment store of the
sender to the recipient. At the same time, it mip &e useful for a hybrid
transmission, for example, from a river port tdacp of final destination on land.

Issuing such a document, the multimodal transppetrator undertakes to deliver
the full transport, from the stage of receiving tgeods until the place of
destination. When receiving goods, ETM will issuéransport document which
will have several features.

However, for the sender there are no other cartiens the ETM. The latter is then
free to treat the material achievement of all ort p& the transport. In the
multimodal transport document it will not be mentd the names of the ETM’s
substitutes. Between the ETM and the sender trerenly one contract. Any
contract that may be subsequently concluded betwleerETM and subsequent
carriers or other persons patrticipating in the apen of removal of foreign goods
is not part of the multimodal transport document.

In conclusion, this document materializes a comtrabere the ETM assumes all
the responsibility for the operation. The name bé tmultimodal transport
document used by the contracting parties has revaete in terms of the legal
relations between them.

Depending on the wording in the transport documiérian decide whether it is a
multimodal transport for which a carrier has assifudl responsibility from one
end to another, or if the operation is reduced tmramon transport. When courts
faced with a situation where the ETM challengedrteaning of his duties, it had
no other choice but to investigate the contente®transport document.

The interesting specificities were particularly abdhe place of receiving the
goods and the final destination.

Thus, in a decision of November™2992, the Rouen Court of Appeal considered
that it is not sufficient the only indication th#he goods are subject to a
multimodal transport, in order to decide who issdleel quality and nature of a

liability of the transport operator (carrier). T@®urt found that there was nothing
mentioned on the box "place of delivery”, and cadeld that the operation should
be reclassified. It was a sea transport, for whiel really responsible the one who
issued the document, but only for the sea routeravidfor the subsequent land

transport

A similar solution was adopted and a decision ef @ourt of Commerce in Paris
in 1995? The judges estimated that it was not a transpmrtichent for multimodal

! Court of Appeal of Rouen, November 12, 1992Dieptul maritim francezno. 531, p. 582.
2p. Bonassies, Dreptul pozitiv francez, 1993 eptul maritim francez1994, p. 181.

3T.C. of Paris, November 29, 1995 Buletinul de transporturil996, p. 136.
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transport because, in fact, it was referring oolghipping out between two ports,
while the terrestrial stage was not mentioned.

In 1999, the Court of Cassatiohas been called to assert their position on the
importance of the terms in the transport documknas, in that case, about the
transport of containers from Mombassa to Antweglipfved by a land stage to
Ruges. The section "place of delivery" was the oohe that had not been
completed. Also, the Supreme Court decided thatkhssification of multimodal
transport should be excluded. The solution wasmesuin 2000 by the Court of
Appeal of Aix-en-Provence.For this jurisdiction, a Hong Kong transport to
Marseille which stipulated that the goods must blvdred to "the bearer" or to
place and it did not mention the final delivery skipping. Using a transport
document called multimodal transport document issudficient to transform the
carrier in ETM if certain categories are not fillied

A decision of the Court of Appeal of Paris is stighifferent to the decisions cited
above. It is a decision of 23 June 19g®en in a case where a carrier had agreed
to organize the maritime transport from one endrtother between Thailand and
France. Boxes of combined transport document widlegl fin and therefore, the
judges logically ought to infer a multimodal trangp But they added an additional
criterion to distinguish the multimodal transpattie effective execution of the
terrestrial phase. For the Court of Appeal of Rdhis qualification of transport did
not depended only on the transport document, buternreal performance of the
one that issued the multimodal transport docume&hts solution raised some
reservations. The case was not subject to appeaksation.

The Court of Cassation, by decision of 4 July 20did, not retake the material
execution criteria of the multimodal transport cant, it only limited to studying
the entries listed in the document. Also today, hpps the jurisprudence
distinguished the classic transport to the multiahadansport, by checking the
presence of a cargo loading and a place for fiasfidation different from the ports
of loading and unloading. It is not about the namfighe multimodal transport
document, nor its format.

3.3. Multimodal Transport Bill of Lading. Implicati ons on the Contracting
Parties

The form of this document varies significantly bgographic origin of the bill of
lading. For example, in Europe, it is commonly u#eel standard formula devised
in April 1978 by the International Chamber of Shigp(ICS). Americans tend to

! Cass, October 26, 1999, Buletinul de transporturi1999, p. 784.
2 April 6, 2000, Huo Xing He iBuletinul de transporturi2000, p. 702.
3 Court of Appeal, Paris, June 23, 1999.
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opt for a quite different format - U.S. Standarddtés for International Trade. The
Japanese have developed a solution close to thep&am format: JSA Standard
Form.

As mentioned above, in this matter there are similacuments showing the
features of multimodal transport bill of lading, i were developed by some
private bodies. It will be included, for example, the bill issuéy the NVOCC
(Non Vessel Operating Common Carrier). It is reedrfor "a multimodal transport
contractor that has, in fact, no means of transpodtit provides transport services
to shippers from one end to another, subcontraclhgioving operations of the
cargo." This bill of lading is almost identical tioee multimodal transport securities
issued by traditional carriers. The only differenisethat they have a special
supplementary statement entitled “for delivery'pgly” or "agents to contact at
destination." This statement is the fact that yausifirst ask the ETM agent to
recover then the goods.

The kind of bill of lading is, undoubtedly, the ma@asmmon type the FIATA bill of
lading, abbreviated FBL (Forwarding Bill of Lading)

FBL was created in 1971 by FIATA, and it is defireeda multimodal transport bill
of lading. Its use is reserved for professionaffiattd with the international

organization through their national federationA A bill of lading is a combined

transport document, negotiable, covering the ageriaf goods by at least two
means.

Issuing this document, théorwarding agentbecomes multimodal transport
operator and he assumes responsibility for deligegoods to the consignee, and
also the acts or omissions of subcontractors ugetheé execution of its total
transport. Théorwarding agenbecomes a contract carrier in relation to thedrear
of the document, while, at the same time the seofiéne real sender remains in
relations with the latter.

FIATA bill of lading remains a ETM which has theatis a commissionaire
(expeditionary), but it responds as a carrier,esimdthough it assumes the qualities
of the carrier, for no other stage of the multimomansport, in law is applied in
relation to the owner of the bill of lading, theer's liability regime.

Y In multimodal shipping BIMCO (Baltic and Internaial Maritime Conference) it was published its
first combined transport bill of lading codenamexinbi-combil, which was revised in 1977, renamed
combidoc.
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3.4. The Relation of "Contractual Party", "the Relativity of Contract's
Effects” and "Liability Regime" within the Group of Contracts delimited by
the Multimodal Transport

When damage occurs in a classical transport igetord takes place when

discharging the cargo at the port of discharge.r€bgient receives the goods, and
issues certain problems that are imposed by tharappcondition of the goods. In

multimodal transport, the situation is quite diéfet, especially when the cargo is in
containers. Thus, intermediate carriers will not dlde to check the cargo. If

damage occurs during one of the first phase ofsparation, the container with

the damaged goods will continue to move from orreéerato another without any

problems relating to those goods.

If we apply the classical system of transmittinglgems for such transport, each
carrier takes delivery of goods from the previoasrier without problems, it is
acknowledged to have received accordingly. It tedhiat almost all carriers of the
transport chain are released because they havegetaria send the container
without problems. In fact, the last carrier is ® ¢onsidered as the author of the
damage. So when you deliver the goods to the fi@eibient, it will finally be
noticed the damage. Since he is considered asvimgejoods in perfect condition
from a previous carrier, he is responsible for lteses caused to the goods. It is
obviously unfair, since he is not the author of thets which lay at the origin of
the damages. Moreover, the last carrier intervanéise end of the journey, he has
transported the goods within a walking distancee Tact that the last carrier
assumes full responsibility for the full transpioppeared the deliverer syndrome.

To put an end to this difficulty, the multimodahmsport documents integrate a
system of liability other than the one governing tbnimodal transport. In
multimodal transport, the terms of the transportame special responsibility
regarding its foundation, limitations and exempsiomhis document can also send
a set of rules relating to the multimodal carriev'\wn responsibility: Rules
CNUCED-CCI of 1992. Text rules CNUCED - CCI 199Z@ntractual in nature.
The operators are able to apply this text and atstme time, to amend certain
provisions in order to adapt to the complexity @img transport operations.
Multimodal transport document proposed by CNUCEDGI is evidence, until
proven otherwise, the existence and content ofrtresport contract and receiving
the goods by the transportation contractor, asritestin its content.

The rules CNUCED - CCI do not require a systemesfponsibility and a unified
model of transport document in an imperative manhkey can be applied to any

! Ph. Delebeque, Documentul de transport multimédalransportul multimodal in transportul
transmritimgi transaerian the new rules of CNUCED - CCI; documents of Meddnean Institute
of Maritime Transports, 1994, p. 157.
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form of transport document, whatever its termsessilit is found in that document
a sufficient reference to its provisions.

The regime established by the terms of transparisels. As we noted on the"24
May 1980, it was adopted the Convention on Intéonat Multimodal Transport,
initiated by UNCTAD. This text was intended to ardbe regime of mandatory
liability for multimodal transport. The Conventidras not met the instruments of
ratification and it may never come into force. Imst context, the regime of
responsibility of the transport operation, as a hoemains to be governed only
by the multimodal transport contract. It resultattthe principles of responsibility
in this case depend on the terms of the transpadrdent, which means it will be
different from one document to another. The diffieesis enhanced by the fact that
most of the documents contain similar clauses,iieddy the "Uniform Rules for
a combined transport document” proposed by CCBir31which formed the basis
of the regular UNCTAD 1992.

Who is responsible?

In multimodal transport, there are more carrienscdse of damage to goods, the
guestion is who was the one (carrier) that causdde solution will depend on the
ability to isolate the modal phase during which daenage occurred. On the other
hand, which will be the liability system of the fuicarrier? It would be possible
the substitution of the mandatory legal regime ldighaed by the national law or
the international convention governing the unimodairiage, during which the
damage occurred by the contractual liability regiaeéermined by the terms of the
transport document? Clearly the answer will be tiega Therefore, in a
multimodal transport contract, it cannot be appbet one type of liability system
"network", whereby the ETM will incur a contractudibility regime (for someone
else’s act) heterogeneity specific to a particutawde of transport, where the
damage was localizédFor example, if it can be said that the containers
damaged when it was on a ship, the carrier is resple for river transport and
there will be applied either the provisions of themmercial Code relating to the
contract of carriage or the rules established byNGR/if applicable. This solution
is otherwise legally necessary because a contfaeny kind, cannot exclude
mandatory legal rules. In reality, the questionsinet refer to who is responsible,
but rather to establish the legal regime goveritagiability of the carrier.

Y In this regard, the clause that usually appeatbénmultimodal transport documents is as follows:
"When the transport phrase during which the logzioed or the damage are recognized, the carrier's
liability will be determined by the provisions ofiainternational convention or national law that
would be applied imperatively, if the sender hagned a contract directly with the carrier who
performed the transport phase, during which ocdutine losses or damagéamy Transport, 2000,

p. 233).

2 Budapest Convention on contract of carriage ofigduy inland waterways (CMNI).
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Regarding clarifying the aspect of passive liapitjuality, it is clear that firstly,
according to the contract the multimodal transpmerator will be responsible to
the consignor, even if the subsequent carrier idleone (ETM answers for
contractual liability for someone else’s act). $samed, as a contracting party of
goods the entire transport, with no relevance égsthipper, the persons to whom he
resorted, in order to accomplish the requirements.

Undoubtedly, then, the multimodal transport operatdll use recourse to the

action in reverse, concluded on the contract whih $ubstitute carrier for that
portion of the journey undertaken by the latteronder to recover the damages
from the guilty carrier. It is not excluded nor thensfer of shares from the
subsequent transport contract in the favour ofséraer (recipient) to directly act
of one who is in fact guilty. The sender does reteha direct contractual liability

action against the guilty carrier, with whom he slo®t have direct relations, as
long as no legal provision does recognize thisilege. The lege ferenda, the
recognition of such an action would amount to dighing a united responsibility

regime of the multimodal transport operator with guilty intermediate carrier for

damages caused in the sector of the latter.

In most cases, it is very difficult to locate thenthge. For the latest carrier not to
be unfairly held liable, the multimodal transpodcdment, which evidenced an
appropriate transport contract, includes clauses tieke the ETM responsible.
This solution is advantageous for the sender, whidh be able to pursue co-

contractual partner — the ETM. He does not knowitkermediary carriers and he
often ignores the existence of substitute carriers.

Normally, the rules of its own responsibility willot apply in a private transport
mode. However there will be applied, the rules eteed by the terms of the
transport documents that will define the meaningEGM responsibility. For
example, in a decision of 18 January 2000, thedfr&ourt of Cassation held that
"maritime carrier that issues a document for a imaltlal transport is responsible
(sui generis) of the loss of the cargo when no etdgnof the cause for generating
prejudice can identify the transport stage in whitle loss occurred:” The
responsible for the overall operation, the ETM cdrthe same time, as any carrier,
exclude or limit its liability. The in the multimedl transport documents, we
generally meet the same disclaimer or limitatiofiadfility.

! Court of Cassation, 18 January 2086apel Journal2000, p 160.
141



ACTA UNIVERSITATIS DANUBIUS No. 3/2010

Bibliography
Delebecque, P. (1998). Le transport multimoBavue internationale de droit compapp. 528-537.

Rodiere, R., & Mercadal, B. (1990Proit des transports terestres et aerie Edition. Paris:
Dalloz.

Bonnaud, J. (1996)-ransport multimodalMontrouge: Legislatives.

***The Convention Concerning International Carriage

*** Budapest Convention on the Contract for the Caria@ Goods by Inland WaterwégMNI).
** WRC 1956 adopted at Geneva on International Roadsport

*** 1999 Montreal Convention on International Air Traest Agreement

142



