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Abstract: In this paper we are trying to offer those praaticiaw a theoreticalnd practical approac
of some dispositions in Law 202/ October 25, 20&0arding some measures to accelerate
adjudication of matters, known as the Law on thalBdustice Reform, that amended and compl
the Code of Civil Procedure. The law on derating justice was adopted only three months Hh
days after the New Code of Civil procedure was phblils This law is important due to the conter
some dispositions regarding certain institutionsiail procedural law, that have the role inted by
the Romanian legislator, to accelerate the detetinmaf matters, institutions that are not founc
the New Code. The reform (change) in the Romaniahtdials took into consideration the respec!
some principles such as the access to ji, equality of the parties in civil lawsuits, thght to due
and fair trial as well as the fact that any refdras to guarantee that the judicial system is effic
answers the necessity of transparency and demo@titythe application of the nedispositions o
civil procedure, beginning with Law no. 59/1993 andtil the coming into force of law ¢
accelerating the determination of matters, namedyfast 17 years, the amendments brought t
Code of Civil procedure have not always been bcial for the Romanian litigant by the fact tl
they determined different interpretations leadimgstto a non unitary judicial practice even witttia
same institution. The present law is not safe eitllem critics that some theoreticians ¢
practitioners of law have expressed, being interested d¢onaglishing the purpose the Roman
legislator has set in that law. In this paper, thghors aim at analyzing the impact of

abovementioned law, regarding the material competenf the tribunal inrials and the reques
regarding claims with the object of payment up @0 lei; adjudicating the objection to jurisdicti
of the instance and the effect of non invocatingnitlegal basis; the solutions that the appealt«
can issue. At the same &mwithout getting into theoretical disputes regagdhese issues raised
this study (to avoid issuing decisions that coubddiven in applying the same norm of proced
obviously with negative effect on the litigant pes), we will try to propos solutions in case the
will be transposed into judicial norms of civil pedure (until the coming into force of the New Ci
of civil procedure) will have a positive effect the accelerated development of the Romanian
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trial. We assert that “acceleration in adjudicatingl trials” should not remain a collocation emuif
content and this is the reason for which the jadlicorms of civil procedure have to be characterize
by accuracy and flexibility in application, withotlte necessity of elaborating an application “guide

Keywords: accelerating the adjudication of matters; reformasonable time; objection to
jurisdiction; solution in appeal

1. Introduction

A democratic state involves an independent justiopartial and efficient and for
these parameters to be met, in the last 21 yearsRibmanian Justice was
constantly reformed. Looking back, we can stroraffyrm that were targeted and
accomplished the following: the modernization oé tjudicial system and the
statute of the judge, establishment of new tribsingpecialized tribunals, courts of
appeal, introducing the informatics system — juadidomputerization, legislative
amendments in civil and criminal matters, as welt&il and criminal procedure,
introducing mediation in adjudicating certain catégs of litigations, ensuring the
access to justice, establishment of the Natiorstitiie of Magistracy (institution
for initial preparation and continuous training agistrates) and the National
School for Actuaries (centre of initial preparatiamd continuous training of
actuaries), National Institute for Professional faration of Lawyers etc. It was
envisaged that any reform will guarantee that titécjal system is an efficient one
and answers the necessities of transparency andocdacy, as well as
strengthening the confidence o the citizens inigastin the matter of civil
procedure in the past 21 years, the Code of ciacgdure was amended and
completed several times, and following the new eown and social
transformations and the Romanian adhesion to thepgan Union, the adoption of
a New Code of civil proceduravas necessary, named hereafter NCPC (that did
not come into force) and after three months fronblishing the Code in the
Official Monitor within the measure “small reformas adopted Law 202/2010 on
some measures for accelerating the determinatiomattieré, known as the Law on
Small reform of Justice (hamed hereafter LA) thene into force on November
25, 2010, with the exception of the provisions rdgay administrative and notary
divorce, which came into force within 60 days frtime date of publication of this
law, namely 25 December 2010 (article XXVIII on thgy).

1 In the Official Monitor of Romania, Part I, no. 48Rily 15, 2010.
2 published in the Official Monitor of Romania, nd.47 October 26, 2010.
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This law amended and completed the Code of civitedure, republished in the
Official Monitor no.25 on February 24, 1948, witletsubsequent amendments and
completions, with the purpose of ensuring the ategustice and accomplishing
the content of the principles on which the faialtsolved in reasonable time are
based on. The right of the litigants to have tleause solved in reasonable time is
consecrated in article 6 in the European ConvertiorHuman Rights, together
with a due and equitable trial. In this contexg Romanian legislator established
that in some matters, the appeal will be trialldthiw 10 days, that the territorial
trials is urgent and particufarthat adjudicating conflicts involving rights are
urgent and the terms cannot exceed 10 dayisthe same time, it regulated the
special judicial procedures, such as presidentidinances, through which the
interested parties can solicit the court to talgeaot measures in emergency cases
with or without summoning the parties; precautignareasures meant to ensure
civil action and subsequently a precautionary ssiagon turn into a definitive
sequestration that would ensure the sufficiencythe creditor's claim; the
procedure of suspending the execution of the seatahthe request of the person
interested, under the conditions of the law; adjating the requests and trials in
electoral matters etc.

Given that the LA, through its norms of civil procee, can be considered a great
success, although some of these norms generatessiigas in their application and
that until the coming into force of NCPC it cancalee amended and completed, we
try, without entering in theoretical disputes retjag some issues raised in this
study (in order to avoid pronouncing a differentidemn that could be issued in
applying the same procedural norm, obviously withative effect over the litigant
parties), we will make some propositiaes lege ferendghat will have an echo in
case of eventual amendments and completions ahavéhhope to have a positive
effect in the accelerate development of the Ronmaciidl trials.

1 “The appeal will be trialed by specialized competesicivithin 10 days from registering the case
file at the court of appedl article 8, paragraph 3 in the Law no. 85/2006 tbe procedure of
insolvency.

2 “The trial of land ownership causes will be made ireryancy and in particular, including in the
period of judicial holidays article 2 paragraph 1 in Title XIIl namedte acceleration of trials in
the matter of restitution of land ownershim Law no. 247/2005 on the reform of justice and
property, as well as some adjacent measures.

3 %(1) The requests regarding the conflicts of rights &ialed in regime of emergency2) The
hearings cannot exceed 10 day3) The parties are legally summoned, if the summassleen
handed at least one day before the day of hegriagicle 74 in Law no. 168/1999 on adjudicating
labor conflicts.
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2. Material Competence of the Court of Justice

According to paragraph'introduced after paragraph 1 of article 1 in th@l€ of
civil procedure, the courts of justice judgt in first and last instance trials and
requests regarding claims involving the paymenammfamount of maximum 2000
lei”. The collocation “first and last instance” expsethe fact that the decisions
rendered in a request whose object has a mateiaé vin amount of maximum
and including 2000 lei, enter in the category ofvocable decisions (article 377,
paragraph 2.5., Code of civil procedure). Accortlinthe ways of attacking an
appeal being eliminated, such a decision can bgdutn extraordinary mans of
appeal, namely the contestation and review, whiehnaeans of withdrawal. But
these means can be exerted only if the conditiapsessly mentioned in articles
317 and 322 in the Code of civil procedure are fadicle 497 and article 503 in
the NCPC), which limits the right of every personan effective appeal. The lack
of means of appeal breaches article 6, paragraptte European Convention on
protecting human rights and fundamental libettasl the right to effective appeal,
right which is protected by the European Conventiorarticle 13, according to
which “any person whose right and liberties recognizedhigypresent Convention
have been breached has the right to be given attafé appeal in national
instances..”.

Therefore, the positive obligation of the Romanlagislator is to establish an
appeal that, at the request of the interested ggartvould trigger the judicial
control, with the purpose of eliminating the errofgthe first instance and issue a
decision that contains reparation given to thgditit for the invoked delays (Sudre,
2006, p. 308). We adhere at the idea that theaemast of the right to an effective
appeal at Romanian instances is “tightly connetddtie classic rule of exhausting
internal ways of appeal” (Sudre, 2006, p. 306) amdlerline that from the
interpretation of the text of article 13 mentioreabve results without any doubt
that the plaintiff has to solicit the national judgp examine his cause in the appeal
at national court and only after that he shouldresilto the European judge. The
Romanian Constitution consecrates the accesstiogua article 21, paragraph 1,

1 «“Every person has the right to equitably and pubfial and in due time related to the cause by an
independent and impartial instance, instituted dy,|that will decide either on breaching the rights
and obligations of civil character or on the vatigiof any accusation in criminal matter against
thend.
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according to which “Any person can address to ¢esfor the protection of their
rights, liberties and legitimate interests” involgi“the effective right to use a way
of appeal provisioned by the law” (Voicu, 199710) as well as the right to refer
to the supreme court of the state, the High Colu@assation and Justice. The text
of the Constitution does not contain the collocatiaght to impartial tribunal”
but, compared to article 6, paragraph 1, ECHR ruhet it “guarantees every
individual the right to refer to a competent trilalifor all contestations related to
rights and liberties of civil character” (Voicu, @D, p. 47). In doctrine (Giunchard,
1999, p. 477) the right to a tribunal was expressesdordings such as the right to
a new jurisdictional appeal or the right to exertedfective jurisdictional appeal.
Eliminating a way of appeal breaches article han€onvention and the right to an
effective appeal, so that under this aspect, theveahentioned law does not
represent “a progress” as it breaches an essegtialof the litigant in elaborating
this law, the Romanian legislator ignored the Eeeop regulations, such as:
Regulation (EC) no. 1896/2006 on the European piweeof collection letters,
that stipulates the possibility that the defendarmulates an opposition and in the
virtue of article 20, paragraphs 1 and 2 wouldc#plat the competent instance in
the member state of origin the reexamination urtter conditions of the law;
Regulation (EC) no. 861/2007 on the European pruaeedegarding claims with
reduced value (the value of the claim does notek@900 EUROs when receiving
the request form by the competent instance, withakihg into consideration the
interests, expenses and other costs) stipulatepdbsibility of appeal against a
judicial decision ruled within a European proceduvegarding the claims with
reduced value in relation to the norms of procediireach member state (within
this procedure, Romania informed the Commission tthe appeal can be exerted
within 15 days); Regulation (EC) 805/2004 on thedpean enforcement regarding
undisputed claims stipulates in article 19, namigiihimum standards for review
in exceptional cases” the cases in which the defziormake an appeal.

Therefore, the European legislator, for as muchwasting to simplify and
accelerate the procedure of recovering reducedcevahims or undisputed claims
in cross-border litigations, his understanding wa®nsure the interested parties
the right to effective appeal. The present regofgtnamely article 1, paragraph 1
Code of civil procedure, in the opinion of the mnetsauthors, limits the access to
justice. It is worth mentioning that the NCPC, Ire tmatter of collection letters
(article 1009) provisioned that the decision candoatested with request of
annulment in maximum 10 days from notification loé fpayment ordinance and in
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the matter of the reduced value claims (article1Bé-value of the request will not
exceed 10.000 lei when referring to the court, aititaking into consideration the
interests, legal costs and other accessory incopnesjsioned the appeal within 30
days from notification.

Regarding the application in time of the provisiafsarticle 1, paragraph' Code
of civil procedure, the judicial norm has immediagplication (article 725,
paragraph 1 Code of civil procedure and article IX)kragraph 2 in Law no.
202/2010 will be applied to trials immediately aftés coming into force
(November 25, 2010); in case of pending trialthatdate of entering into force of
the LA, even if the trial was began before the engeinto force, as resulting from
the interpretationper a contrario of article 725, paragraph 3 Code of civil
procedure, namely that the decision rendered subsé¢do the entering into force
of the new law are not subject to the appeal proved by the law; in case the
decision was rendered prior to LA’s entering inboce and following the appeal,
the decision was annulled and the cause was rémeintal at the court of justice,
the decision that will be rendered after the aneumims irrevocable and no longer
subject to appeal.

3. Objection to Jurisdiction. Resolution

Following the accelerated adjudication of matteesluted trials LA brought a

limitation to the principle of the active role dig judge that affects the judicial
control, consisting in the fact that it cannot eaiex officio, the objection to

jurisdiction of the first instance if the titulaf the appeal does not invoke the
incompetency of the court that rendered the cr#ididecision. The text of article
158, paragraph 1 in the Code of civil procedureresgly provisions the obligation
of the judicial instance, in case its competencygu®stioned, to establish the
competent instance or, if necessary, another campetrgan with jurisdictional

activity.

Article 159" paragraph 2 Code of civil procedure introducedLByobliges the
litigant parties and the judge to invoke the obgettto material and territorial
jurisdiction of public order until the first day @ppearance at the court of first
instance “but no later than the beginning of theades on the cause” meaning
before the court gives speech in the cause. hus imposed that the judge of the
cause disposes the documentation at the end ohéleting when “the first day of
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appearance is considered to beibtivated also by the fact that until the firsy a
appearance the litigant parties are obliges tooperfcertain acts of procedure. In
case in which at the first day of appearance thetaannot solve the objection to
jurisdiction, administration of evidence being resary, for example to establish
the value of the object of the call into court,lyelorogate the discussion regarding
the judgment on the objection to jurisdiction ae thiven hearing date. What
happens in case the court dissolves the objedtiqurisdiction and holds the cause
for adjudication? From the wording of article 158aragraph 5 in the Code of civil
proceduréit results that the judge, until the debate ofd¢hase, can reconsider the
way of adjudicating the objection to jurisdictioqhich initially he dissolved) and
admit it with the consequence of sending the cédes¢of the competent court. From
the manner in which the legal dispositions mentibidove were drafted, we
conclude that the ruling that initially adjudicatim objection to jurisdiction is not
an interlocutory ruling (that ties the court, iretmeaning that it will continue the
trial following the dissolution of the objection fjarisdiction, ruling that can be
appealed only together with the matter). In theciica of the courts, there were
isolated cases in which the judge presiding afterdbjection to jurisdiction was
dissolved by another judge resumed discussiondeckleo the matter of this
objection and admitted it and sent the cause tthan@ourt for competent ruling,
accelerating thus the ruling. At that time, thiing was not regulated in the Code
of civil procedure.

The objection to territorial jurisdiction of commdaw (article 5 in the Code of
civil procedure) cannot be raised by the instangeoficio but only by the
defendant by brief motion and when the brief mot®not mandatory, the latest at
the first day of appearance (article 158aragraph 3. Still, the general objection
to jurisdiction of the judicial courts, which is absolute public order, (article 159
paragraph 1) can be invoked by the parties anduidige at any moment of the
trial, as well as the objection of internationaligdiction (article 157, paragraph 2

! Article 134 Code of civil procedureThe first day of appearance is considered to beathe in
which the parties, legally summoned, can conclude

2 Article 159, paragraph 5: The verification of the jurisdiction according tamgraph 4 does not
impede the formulation of objections to jurisdiatio the cases and under the conditions provisioned
at paragraph 1-3, on which the judge will rule undee conditions of the ldw

3 Article 159, paragraph 2:Objection to material and territorial jurisdictionf public order can be
invoked by the parties or by the judge in the filay of appearance at the first instance but nadrla
than the beginning of the debates on the matter

4 “Objection to private jurisdiction can be invokedyohy the defendant by brief motion or when the
brief motion is not mandatory, latest in the fidsty of appearance
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in Law no. 105/ 1992 on the regulation of certatations of international law,
introduced by LA).

Related to the abovementioned, there is alwaysjtlestion regarding the solution
in case the objection to jurisdiction of public ergd material and territorial, was
not invoked in the due time provisioned by law, enthe first day of appearance.
The answer is given by the fact that operatingdéneay, it cannot be invoked in the
appeal either and not even ex officio. But whainifthe appeals the erroneous
ruling regarding the objection to jurisdiction i®tninvoked? The instance of
judicial control, in case it observes that thetfirstance wrongfully dissolved the
objection to jurisdiction and issued a ruling oe thatter and in virtue of article
297, paragraph 2 Code of civil procedure will adthé appeal and send the cause
to adjudication to the competent instance. In daseparty did not invoke the
objection in the appeal, the control instance wat raise, ex officio, the objection
to jurisdiction of the first instance, regulatiand_A not allowing this procedure.

Regarding the application of the legal dispositiomentioned above in reasonable
time, article XXII in LA provisions that they appbnly to trials began subsequent
to the coming into force of this law.

4. Rulings of the Court of Appeal

Regarding the rulings that the court of appeal isane, we notice a mismatch
between the text of article 297, paragraph 1 of BAd the provisions of article

! Article 159 Code of civil procedure amended by Lisyisions that: Objection to jurisdiction is of
public or private matter. Public jurisdiction: 1nlcase of breaching genera competence; when the
matter is not of the competence of the judiciaidnees; 2. In case of beaching material jurisdictio
when the cause is of competence to a judicial icgtavith a different degree; 3. In case of breaching
the exclusive territorial jurisdiction, when the rratis of the competence of another judicial ins&an
with the same degree and the parties cannot elimin@tin all the other cases, objection to
jurisdiction is of private mattér

2 In case in which it is notices that, wrongfulletfirst instance gave a ruling without judgingtbe
merits or the judgment was made in absence ofahtetipat wasn’t legally summoned, the instance of
appeal will annul the decision appealed and williaethe matter, evoking the merits. Still, in eas
the first instance judged the trial without judging the merits the court of appeal will annul the
present ruling and will send the cause to be judggain, one time only, to the first instance oaro
instance with the same degree and from the sancenegcription, if the parties have expressly
solicited taking this measure by request of app€&atief motion. Also, the court of appeal will arin
the decision attacked and will send the causedwiat, one time only, to the first instance orato
instance with the same degree and the same circiptitsa, in case the ruling of the first instance
was made in the absence of the party that wasyétliesummoned and the party expressly solicited
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474, paragraph 4 and paragraph 5 in NCPC, whiasl&athe conclusion that they
were modified when entering into force of the nede, in the meaning of those in
LA and taking into account the non unitary practibat will emerge by the
application of the dispositions in this law. Théusion regarding the annulment of
the contested decision and judgment of the cawsdireg the matter, in cases in
which the first instance adjudicated the trial with judging on the merits or the
judgment was made in the absence of the partywhan't legally summoned, in
the opinion of the authors of the present papebjectionable. The old regulation,
respectively the text of article 297, paragrapm thie Code of civil procedutre
obliged the judges of the merits to professionaliyve the matter, since at the
annually evaluation of the judge the percentageiloigs dissolved or annulled by
his fault was verified and the “quality” indicatevas ranked accordingly (this
indicator is no longer available). At the same tinme case of dissolving and
sending the cause to retrial, the case file wasismadsigned to the judge that was
initially invested because not ruling on the merits of the cause doeslassify as
incompatibility. The present regulation allows thadge that observes the
complexity of a cause to rule on a certain excep(insufficient stamping of the
request for trial, prescription of the right toiaatetc.) or does not notice that the
procedure of summoning is not legally fulfilled, resulted from the jurisprudence
of the instances, the court of appeal being puth@ situation to judge on the
merits, as the related exception was not judgedectly. It is true that in the
second thesis, article 297, paragraph 1 provisibaspossibility that the court of
appeal dissolves the decision and send the causé&itd one time only, to the first
instance or another instance with the same degréénahe same circumscription,
but the text stipulates the approval of the pléfirdkpressed in the request for
appeal or the approval of the plaintiff expressethe brief motion. In case the first

taking this measure by request of appeal. Theisolsiigiven to law problems by the court of appeal
as well as the necessity of administrating evidemeemandatory for the judges of the matter”.

1 Article 297, paragraph 1 Code of civil proceduriedduced by Law no. 59/1993 amending the Code
of civil procedure, Family code, Law of adminisivatcontentious no. 29/1990 and Law no. 94/1992
on the organization and functioning of the CourtAoiditors (published in the Official Monitor of
Romania no. 177 on July 26, 1993) stipulated thatcase there is observed that the first instance
wrongfully judged the matter without judging the rteedr the judgment was made in the absence of
the party that ant legally summoned, the courtpgeal will dissolve the contested decision and will
send the cause for retrial to the first instahce

2 Article 99, paragraph 6 in the Regulation of pragedof judicial instances approved by the
Decision of the Supreme Council of Magistrates 187/2005, amended, dispose$shé matters send
to retrial after dissolution or annulment are reeed by the initially invested judge panel. The
dispositions of article 98 are applied corresporglinin case of incompatibility
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instance ruled in the absence of the party thanhvéegally summoned and that
party solicits, by request for appeal, the causkeetsent to retrial, the instance of
judicial control will annul the decision and wiksd the matter to retrial, one time
only, to the first instance or to an instance wite same degree and in the same
circumscription. Even if the law stipulates thelochtion “one time only”, we
assert that we cannot talk about a real acceleratiadjudication, the defendant
having being interested to prevail from these difoms and the plaintiff, even in
the case in which he would solicit the institutmira precautionary measure for the
matter, would be placed in the situation to recdferclaim with the breach of the
principle of ruling in adjudicating the matter ieasonable time. This is the reason
for which we support the return to the text of deti297, paragraph 1 in the Code
of civil procedure, introduced by Law no. 59/199Base text we assert to ensure
the right of the parties to a fair trial.

The text of article 297, paragraph 2 in the Codeiaf proceduré also stipulates
other solutions that do not require explanatio® fudicial practice being
crystallized. Still, the court of appeal after th@ming into force of the LA, will

take into account the norms regulating the objectipjurisdiction of the instance
and the way of resolution for this objection, atedaabove.

5. Conclusions

Doing justice interests the internal order and thithe reason for which justice is
and will remain a main and important factor of dtgband balance for society.
Through the law on accelerating the adjudicatioomatters, named also the Law
on the small reform of justice, the legislator hadnind, almost three years after
the Romanian adhesion to the European Union, tarenthie Romanian citizen,
European citizen and stateless people a qualityofdgtstice. Obviously, the
purpose of the mentioned law is to respect thet righthe litigant parties to fair
trial in reasonable time. But the deletion of appe#he requests for trial involving
payment of an amount up to 2000 lei breaches arii;l paragraph 1 in the
European Convention on human rights and fundaméhb@aties. In such requests,

1« the first instance was declared competent #relcourt of appeal establishes that it was out of
jurisdiction, dissolving the contested decisione timatter will be sent to retrial to the competent
instance or to another competent organ with juctsshial activity, except for the case in which it
notices its own competence. In this case, as vgelllzen there are other reasons for nullity and the
first instance judged on the merits, the court ppeal, fully or partly annulling the followed
procedure and decision issued, will retain the endtir retrial”.

14



JURIDICA

the interested party does not have available attfe and useful appeal, but only
ways of withdrawal such as the contestation in imant and review. Considering
that, with all the concern for accelerating adjatiens, that also EU Regulations
contain norms regulating a way of appeal and thalitions in which it can be
exerted, even in the matters in which involve antlavith reduced value or
undisputed claim, we assert that this law mustdrepdeted with the possibility to
contest the decisions taken in this matter by medrappeal. The exertion of the
judicial control in appeal consists not only in grelysis of the grounds for appeal,
as provisioned by article 30€ode of civil procedure, because the decision lwhic
is object of the appeal is not subjected to app&al.nope that the practice of the
judicial courts, regarding the judgment of the agp@ccording to the amendments
mentioned above will determine the return at the ¢ article 297 Code of civil
procedure, reintroduced by Law no. 59/1993, texst tloes not generate a non
unitary practice. The new elements brought by tduisregarding the resolution of
the objection to jurisdiction do not leave room fiifferent interpretations with
different effect on a non unitary practice. We ds$at until the entering into
force of the New Code of Civil procedure, the infpetions in the Law on the
small justice reform will be proven and correctedue time.
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