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Contracts in Public Administration
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Abstract: Objectives The present makes a contribution to the discassm contracts i
administration under Polish law. It concentrates tbaoretical issues, but ones of consider
practical significancePrior Work : The problems of contracts in administratfonm an interesting
though relatively poorly explored, field. This page a result of academic considerations on
classical institution of civil law, namely a bilaéd juridical act- a contract, applied in public law. T
significance of this areanay be demonstrated by the fact that one scientifieference and
collection of papers haveeen devoted to contracts in administratApproach: The authors apph
as research method, the analysis of jurisprudendedactrinal writings referring tthe provisions o
law currently in force. The paper discusses as wmll draft of theAct on general provisions
administrative lawand includes comparative remarResults Our investigations have inclined us
put forward certain comments pertaig both to opinions presented in academic writirajg] to
legislation. The authors formulate as wde lege ferendg@roposalsImplications: The paper is t
outline theses interesting but complicated matt&@ssa voice in the doctrinal dispute it cano be
useful for law studentd/alue: The advantage of the paper is its transparendtaaetion and logice
composition. Starting from geral questions, the authors proceed to discuss thtagms referring t
the binding law and proposed amendments. article is also enriched by a presentation of r
functioning in foreign countries and proposalseagfulatory solutions

Keywords: forms of administrative activity; private law doact; public law contra

1. Introduction

Over the last 30 yee one of the characteristic features of administratias
become the growth in number of acts of contracthakacter, frequently referr
to as mediatory, consensual, conciliatory or exgyesontractual. It could L
concluded in a figurative manner t “the administration has descended from
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pedestal of authority.” The sphere of non-authtiviéaacts is broadening and
public tasks gradually become privatized (Bierd®94), both economic ones, as
e.g. management of public utilities, and non-ecaooomes, as social aid, health
protection, culture and employment promotion. THew Public Management
emphasizes that reforms of public administratiomusdh be oriented towards
market solutions and make avail of the economic ehad this respect. In turn,
Public Governanceputs emphasis on the change of way of exercising
administration by the broadest possible partiograbf citizens in the operation of
the public sectdr(Poulsen, 2008, pp. 163-165)

The subject relates to an interesting and relativelexplored area in Polish law.
To some extent it is the case because of a cegamnological opposition present
in the title itself. According to the division proged by Ulpian, the characteristic
feature of civil law is that persons independerglyape their legal position.

Administrative law is classified as public law.docordance with the old approach
it is called the law of organizing authority whishbdues its subjects. For private
lawyers the notion of contract in administratiorursds a bit obscure, and the
situation has not been made clear by the legislatbo seems inconsistent in the
choice of method which is to be applied.

The problem of contracts in administration was #ubject of the scientific
conference which resulted in the publication ofoatgronference volume (Boc &
Dziewiecka-Bokun, 2008). The present paper is acevoin the discussion
concerning contracts in administration in Polisl,lanatters still unregulated and
rarely discussed by academics.

The structure of this paper is suited for the ditlabd goals. After the initial
outline of forms of administrative activities, treuthors concentrate on the
character of contracts, and compare these two eaint Subsequently, the
authors present the draft of the act which is tnulate these issues in Polish law,
and familiarize the reader — within the scope efphaper — with solutions accepted
in other legal systems. For the purposes of theegoteinvestigations it has been
accepted that contract in administration is a @mtthe party to which is the State
Treasury, a unit of territorial self-government other juristic person whose
activities comprise the exercise of authoritativeasures
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The subject matter of this paper has awaited leggallation for many years. The
development of administrative law leads in the aiom of bilateral, conciliatory
forms of activity. Legal regulation appears somesnin sector solutions. Proper
rules are also to be found in legal systems ofrosketes. The main motif of the
present considerations is the question whethetotlaé of the regulation should be
defined by the legislator or legal practice.

2. Public Administration. The Notion, Spheres and Brms of Activity

Public administration in the subjective (organiaadl) sense is a structure
composed of administrative bodies and other adinatige entities,and in the
objective (functional) signifies administrative activitiesrdad out by the state or
entities designated by the state.

A characteristic feature of administration is itemense activeness, management of
elements of the social reality, initiation and argation of social life. These
various means and legal implements make for theadled forms of activity,
namely types of a particular act of an administeatbody designed by the
provisions of law.

One can distinguish between two spheres of funictgprof administration:
imperium and dominium. Basically speaking, administration may act
authoritatively, for instance by issuing administr@ decisions or performing
enforcement acts. Administrative bodies may alstigigate non-authoritatively in
legal transactions, as persons on equal footing wiber parties to private law
relationships. This is also connected with the thett administrative bodies are
equipped in juristic personality, enjoy their owrojperty, capacity to be a subject
of rights and obligations in the area of civil latg acquire rights and incur
obligations by means of their personal acts. |s #rea, the most frequent form of
activity is a contract, on the basis of which thantcacting parties establish a
particular legal relationship, transform their telaship, or lift it. At this point it
should be noted that the Acts on territorial selgrnment delimitate the rules of
establishment and competences of public entitidsiclw allows drawing the
conclusion that they are not “simple” entities nildaw.

Traditionally, forms of administrative activity adivided into several categories
(Ochendowski, 2006; Boc, 2008; Zimmermann, 2006k first line of distinction
lies between authoritative powers, giving the adsthiative body a position
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superior to the other entity, and non-authoritatieatittements, where the

administrative body operates on equal footing withers. Authoritative acts make
an element of the classical model of applicatiofaef by the administration, under
which authorities solve legal problems by unilaterad authoritative embodiment
of the solution in an administrative ruling. Amomgn-authoritative forms the

doctrine enumerates usually: settlements, admitigtr agreements, civil law

juridical acts, factual acts. It has been demotesdr¢ghat the object of the contracts
are obligations (not in the civil law understandiofgthe word) pertaining to the

realization of tasks in the area of public admmaigbn. Non-authoritative acts

should be the preferred mode of operation of adstration, since they open up to
the needs of a citizen.

Taking into consideration legal effects of admiritve activities, one can
distinguish legal acts which lead to the emergeteeination or transformation of
a legal relationship, and factual activities. Takinto consideration the relation to
the binding law, one can speak of law-making aestiamd application of law,
where the legal ground follows from the provisiamfssubstantive law. Another
criterion — of the legal character of the activitydivides administrative activities
into administrative law civil law juridical acts.aking into account the criterion of
the sphere of legal effects, one can differentigtigveen internal and external acts.
By considering the criterion of addressee of tlgalleffect, one can differentiate
between individual and general actions.

As a consequence of the lack of a stable catalofjtiee forms of administrative
activities, various classifications may be encorgde in the literature
(Ochendowski, 2006; Boc, 2008; Zimmermann, 2006qg&ently, various authors
invoke the division into administrative rulings, tacrelating to enforcement,
directly binding acts, bilateral administrative sacnd factual activities of the
administration. Among bilateral acts one can enamteecivil law contract and
administrative — agreement, promise, contract aattlesnent. The doctrine
distinguishes between administrative and civil lguidical acts and other
administrative activities, which do not consistsauance of legal decisions and are
not juridical acts at the same time. These compfigetual, social and
organizational actions, and certificates.

Another encountered solution divides the forms ciiviay into: administrative
rulings, normative acts, factual actions and daw contracts (concluded where
the administration deals with economic questiongyiges services for the society
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or in makes transactions regarding goods), admatiigé agreements, voivodship
contracts, as well as contracts covered by the laggno of public-private
partnership.

3. Contracts as a Form of Administrative Activity

While discussing contracts in administration, onewd discern civil law contracts
governed by the rules of civil law and public laantracts, which can be divided
into administrative agreements which serve the gaepof carrying out the
objectives and addressing questions of public adtnition, where both parties
are units of public administration, and administeatcontracts, where one of the
parties is a unit of public administration and tileer one is not (private person).

Contracts are concluded in administration for twesemtial purposes. The first goal
is to acquire assets (goods and services) for thmtemance of the system of
administration and provision of necessary rend#tiom the society. Moreover, it
has been emphasized that no other legal entityir@sgas many goods and services
as administrative bodies. The second goal is cdaadesith the duty on the part of
administration to assure different types of sewiaad renditions of fundamental
social significance, for instance the supply ofevaelectricity, disposal of rubbish
etc. The contracts concluded may either fall uredeamed type (e.g. sale, lease,
consignment), or unnamed and possibly mixed types.

It has also been widespread to indicate three arfeastivity where administrative
bodies use the form of contract. The first sphemecerns direct performance of
tasks of administration providing services. Fortanse, these could be contracts
with providers of services — for the supply of waded energy, maintenance of
cleanliness, social aid renditions, disposal of mwamal property. The second
sphere includes the necessity to create and esdtabliblic access facilities,
installations and objects necessary for the opmratf offices and administrative
institutions (e.g. purchase of office materialsheTthird sphere concerns fiscal
activities, namely the acquisition of pecuniaryames necessary to cover the costs
of functioning of administration, management of gy, e.g. collection of levies
of public law character and contracts connected witoperty transformations
(Kijowski, 2005).

Communal economy, understood as economic activitynected with carrying out
tasks of public utility, the goal of which is totisfly collective needs of the society,
may be conducted in the form of factual actionsictvldoes not, however, exclude
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legal measures in this area (Grzesiok&Horosz, 2009)consequence, units of
territorial self-government can entrust performan€esuch objectives, by way of
contract, to natural persons, juridical persons amgnizational units that do not
enjoy juristic personality, which has been regulaie detail in the Act of 20

December 1996 on municipal services managementyDaf 1997, no. 9, pos. 43
as amended).

Performance of various tasks of the public sector lne vested in private entities
on the basis of contract of public-private parthgrsin accordance with the Act of
19 December 2008 on public-private partnership 22009, no. 19, pos. 100 as
amended). In the contract, the partner undertakesatry out a project for

remuneration and to incur expenses for the reaizaif the project, and the public
entity undertakes to cooperate in order to achibeegoal (Grzesiok, 2009; Horosz
2009).

3.1. Characteristic Features of Civil Law Contracts

Most generally speaking a civil law contract isuadical act comprising at least
two concordant declarations of intent, whose gesatoi establish, transform or
terminate a legal relationship. Its characteristgttures include the equal status of
the contracting parties and freedom to frame th@raotual content according to
the principle of freedom of contract expressedriicle 353 of the Civil Code.
Since the topic of this paper are contracts, it ldidae impossible not to mention
synallagmaas an expression of mutual character of the coedumbntract. In a
situation where the contract is to embody dialoge®veen the parties of varying
interests, there is an element of contingency pent to the realization of one
party’s rendition in the context of loyal mutualrfmemance of the other party. By
regulating ways of formation of contract, the CiZibde envisages the possibility
of choice of the offer and acceptance, auction medotiations. In this place
dissimilarities become apparent relating to thectmion of contracts whose party
Is to be an administrative body, since they mustdiecluded in a manner strictly
determined in legal provisions. Without detailedhsiderations, one can point to
the statute providing for specific modes of pulpfocurement, namely the Act of
29 January 2004 Public Procurement Law (Dz.U.20d®, 113, pos.759 as
amended).

In the case of contracts in public administratiom lmave to do with restrictions of
the civil law principle of party autonomy of wilpresent already at the stage of
21
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contract conclusion. These are: the choice betwi#en modes of contract

conclusion stipulated by the legislator and theigalbion on the part of the

administrative body to perform additional actiowns, which the conclusion of

contract becomes dependent. One should emphasizellake fact that a potential

contractor cannot effectively initiate the procexlaf contract conclusion, since the
initiative of contract conclusion rests on the adistrative authority. It should also
be stressed that a characteristic feature of tbesgacts is the lack of freedom of
choice of the contractor. In the case of certaintre@ts concluded with public

administration, only an administrative body may departner for the business
providing services of certain types.

Academic writers emphasize as well restrictionghaf autonomy of will of the
parties as far as the possibility to frame the eoinbf contact is concerned. The
most important restrictions include the specifimatof content of already existing
contracts by introducing a list of obligatory classwhich the parties are obliged to
include in their contract. In consequence, the tjpresrises if we can speak of free
framing of the content of legal relationship if aofethe parties imposes the content
on the other? Moreover, one should consider pronssion the basis of which
administrative bodies may unilaterally shape thetremt by issuing general
contract terms, rules, model contracts. Basicdllis inadmissible to modify the
content of already concluded contracts. Scholaistpas well to the statutory
framework of rights and obligations of the parttesthe contract which seems
favourable to the public authority (Stec, 2009).

Academic authors emphasize the compulsory charadterontract conclusion,
special entitlements for the public utility entasgr, for example to apply penalties
for non-performance, to exercise controlling powarsl restrict compensatory
duties (Wrobel, 2010). Where an individual receigencludes a contract with the
use of model agreements with the municipal entegpe.g. municipal waterworks
and sewage utility or cleaning enterprise, it isa called adhesive contract.
Opponents of the adhesive character of the agrdepwnt to degeneration of
consensus and contractual cooperation. In practiogh contracts contain illegal
abusive contractual clauses which fulfil the cigenf abusive provisions, which
means that they blatantly violate the interestthefconsumer and remain contrary
to principles of fair dealing. In contracts for tpeovision of services of public
utility these might be for instance clauses resitrgccompensatory liability for the
results lowered quality of services or the dutytlom part of dwellers to dismantle
TV and radio aerials from the roof and pay addaidiees to the provider of cable
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television for the installation of collective adsigCzarkowska, 2008Moreover, it
has been spotted that the possibility exists topadrihe other party to the contract
to perform his or her obligation without judicialggeedings in the mode of
administrative enforcement.

3.2. Public Law Contracts

Broadly speaking, these are contracts covered éytavisions of administrative
law. Scholars accept that public law contracts sbis common performance of
tasks, referring or entrusting performance of tashsthe area of public
administration to another entity. The distinctivéezion is the direct emergence of
effects in the sphere of administrative law whéee abjectives are implemented in
authoritative forms. In the case of non-authontatiorms the decisive criterion is
the administrative law (executory and general) atigr of the task, subject to the
contract, following from statutory provisions (B&08; Zimmermann, 2006).

At the beginning, one should point to characterigatures of administrative law
contracts. First, the contract is concluded by @miaistrative body with a legal

entity not subordinated to the body, in relationaoich entity the administrative

body would otherwise have to issue a ruling witthia sphere of law application.
Another vital question is connected with the faetttthe contract may result in the
emergence, transformation or termination of an adtiative law relationship.

Legal grounds of this type of contracts are to banfl in the provisions of

administrative law. It is important that complianeé&h contractual provisions is

guaranteed by administrative measures.

Polish authors emphasize that this kind of agre¢ésnbave not been thus far
regulated by statute. A certain “substitute” of #ministrative law contract are
contracts concerning construction and exploitatimin motorways concluded
between the particular company and the Generalcidirate for National Roads
and Motorways, in pursuance of the Act of 27 Octdl#94 on payable motorways
and the National Road Fund (Dz. U. 2004, no. 2988, 2571 as amended), and
contracts concluded with regard to services, comsent or building works
regulated in the cited statute Public Procurememt.L

An attempt to regulate the discussed questiontharprovisions on administrative
contracts included in the draft of the Act of Ma2®0D8 — on general provisions of
administrative law. The draft envisages that sumfitrects could be concluded in
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all questions within the scope of public administra which are generally decided
by an authoritative ruling, unless special provisicshould provide otherwise.
However, there are several critical points aboatdhaft raised in the literature. It
makes a fragmentary and dubious regulation (Zimraerm2010).

3.3. Differences between Civil and Administrative Law Catracts

As we compare civil and administrative law contsathe first difference pertains
to the fact that it is admissible to conclude al éaw contract where provisions of
law oppose to such a solution, whereas adminigg&ibntracts require an express
statutory empowerment. There must be explicit staguground to conclude the
act on the part of the administrative body, aceaydio the principle of the
administration’s adherence to law.

For the second thing, in the case of administratioetract one of the parties is
always an administrative body or an entity entaistéth the authority along with
the obligation to provide particular renditions.eTparties to such a contract are
administering entities, i.e. administrative bodieshe functional sense: organs of
governmental administration — central and locdf;g@vernmental authorities and
other public entities within the tasks entrustednim on the basis of a statute or
agreement. One should emphasize the double naftuneits of territorial self-
government, since they embody both an element bligauthority in the area of
their competence and remain at the same timeigpgstsons which conclude civil
law transactions by means of declarations of intewastde by the bodies as
representatives of self-government.

As far as civil law contracts are concerned, theigm may be natural persons,
juristic persons and other organizational unitsiggged in legal capacity. In the
case of juristic persons the legislator determaeatalogue of entities equipped in
legal personality, by pointing to the type of argamizational unit (companies,
units of local self-government, foundations), orgminting to the particular entity
(State Treasury, National Bank of Poland). It sddog also emphasized that the
legislator generally does not point directly to gragticular institutional unitstatio
fisci), but describes tasks and competences of given @lasstitutions.

When it comes to control, it should be emphasizeat parties to a civil law
contract exercise direct control over performanteldigations, whereas in the
case of administrative contracts control and supienrv rests on the part of the
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administrative body. Moreover, differences conceamditions that contents of
civil and administrative law contracts should miéé¢e object of the transaction is
to remain within the sphere of administration. Adigirative contracts must
additionally guarantee that the entity which tak@sadministrative objectives is
going to provide the contracted renditions to gahpublic. Moreover, provisions
are to be assured in a constant and durable maameall users are to be treated
equally. One should emphasize that civil law cartgraare related solely to the
external sphere of administrative activities; tltey not make administrative law
acts, while administrative contracts produce direftects in the area of
administrative law. Their legal character is thatpablic law.Another important
question pertains to ways of deciding disputesrgeinto assure objectivity and
effectiveness — in the case of civil law contratis disputes are heard by civil
courts, and in the case of administrative contracases are decided by
administrative courts.

Possible similarities may concern conclusion oftmeis by way of negotiations,
i.e. concordant declaration of intent of the pattighere the content of the contract
is a result of compromise.

4. Comparative Law Remarks

Regulation of contracts as forms of administratitivities has been included in
certain foreign legislations.

In the German legal system it is an institutionwnasince the XIX' Century, and
enacted upon in 1976 in the Act on administrativecedure. German doctrine
differentiates between two basic types of admiaiste contracts. The first one is
coordinative contracts concluded between legallyaégarties, which correspond
to Polish administrative agreements. The other tigpsubordinating contracts,
concluded between entities remaining in the ratatibdependence, which replace
administrative rulings. In principle conclusion tie contract is preceded by
negotiations, but practice and mass characterrofrastrative contracts have led to
the emergence of contracts drafted on forms prepareadvance. Similarly in
Austria, one can differentiate between the indidaypes. Conclusion of a contract
is admissible where a clear statutory empowermestse It has been emphasized
that the admissibility of conclusion of this typlecontracts cannot be inferred from
the civil law principle of freedom to contract. Wéee confronting a situation in
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which the law neither allows precisely nor forbitte conclusion (Stefanska,
2008).

The French model is completely different. Here, #@@ministrative contract
construction has been established by the judicatfir@dministrative courts and
doctrine of administrative law. The area is exctlifflem the scope of application
of civil law; it refers to contracts concluded Hyetstate and other state juristic
persons of the public law with private entities,os@ purpose is to acquire goods
and services of public utility by means of a jucaliact (Sledzinska, 2008).

In Spain the questions of contracts have been aggpilin a manner similar to

France. The requirements concerning administratrgracts are that at least one
of the parties should be a public administrativelypdhe contractual object is to

pertain to public interest, the goal of the cortrabould be to implement a

particular work, public service or delivery. Moresyadministration is equipped in

prerogatives connected with performance of therachtwhich becomes effective

with the omission of negotiations (Stefanska, 2008)

In ltaly, such contracts are covered by the 1990t Ao procedures in

administration. In an initial agreement the partidstermine content of
administrative ruling which the administrative bdolycomes obliged to issue, and
the substitution agreement makes an alternativen faf concluding the

proceedings. The Civil Code applies only duly. Hogiality of parties is missing,
the position of the party which represents publ@menistration is stronger

(Szymecka, 2008).

5. Conclusions

Undoubtedly, the very notion of contracts in admstirdtion, as well as their
classification makes a difficult task for the figuiThe opinion seems reasonable
(Mozdzen — Marcinkowski, 2008) that it would betjfisd to establish — instead of
“contracts in administration” — the category of flmmon activities in
administration”, which would encompass factual@wdiin administration and non-
authoritative forms of activity. Non-authoritativierms of activity comprise:
named civil law contracts concluded by administeatientities with external
subjects for the sake of acquiring goods necesdarythe operation of
administration, named civil law contracts concludbdtween administrative
entities, and unnamed contracts concluded betwemetrative entities, as well
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as civil law contracts regulated outside the C@idde and public law contracts.
The last can be divided into contracts of interclahracter (e.g. administrative
agreements) and external ones, among which one ecarmerate contracts
concluded to ensure particular provisions to thaetp as a part of privatization of
public objectives.

An undoubted advantage of civil law contracts isirtkelasticity, expressed in the
possibility of cooperation between subjects condlgdhe contract, transparency
of contracts and acceptance of the negotiated tedme of the arguments
justifying non-authoritative acts in administrationight be the possibility to
accelerate, simplify and assure more flexibilityagiministrative activities. This is
obviously connected with the expansion of econoramivities of public
administration and the consequent expectationstiaers relating to satisfaction
of public needs. It is emphasized that forms chiaretic of private law are less
formalized and more effective. Partial restrictiminfreedom is understandable as
far as broadly conceived public affairs are conedrrwhich is motivated by the
urge to narrow the scope of potential corruptivestalities. There may, however,
arise the question whether approaching consenstrakffrom the perspective of
administrative procedures and the situation wheesadministration unilaterally
shapes the content of contractual relationshipghtich an administrative body is a
party, does not lead to fluctuations concerningptieciple that civil law regulates
legal relationships between equal entities.

It is worth making a postulation that the legistatshile enacting on the questions
of contracts in administration, should envisagediapplication of the Civil Code
to such contracts.
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