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Abstract: The general objective of the paper is based ornxarreely present theme of real intere
Using the content analysis, through a descriptiveudwntary research, the present study ain
identifying the dimensions of the general principté good administration, in the context of char
at European an implicitly atational level. To this purposan analysis of the specific objectives \
be made: the concept of good administration, titeoma dimensions of the right to be heard,
right to access personal files as well as the ratitim of administrative acts and the general ppiesi
regulated by the European Code of Good Administratidh be underlined, in the context

institutional change dermined by the Lisbon TreatGood administration defines the way in wh
institutions function, this being possible by enmsgrthe right o access information, a more effici
protection of fundamental rights as well as thehtrigp defense, publication of acts and tl
motivation. Good administration is strongly conmecto good government, the relation being in
opinion, from part towhole. The final purpose of good government and ligitly of good
administration aims at accomplishing the generadrest. The two concepts need a higher degr
transparency and responsibility in the public psscéf governing represents the mity of exerting
power, good government entails the imperative ef ¢bnsensus of those governed regarding
objectives and methods of government, the respilifisibf those governing, the efficiency

governing and the citizens’ right to be informegarding the use and the distribution of the firelr
resources in the governing process. This new canaes into account the implication of f
citizens in the decision making process, allowing a more efficient use otemal, human, an
financial resources. We assert thus that by applying thergkpenciples of good administratio
essential changes will be made, leading to thef&aoization of public administratic
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1. Introduction

The academic debates on Europeanizing the pubiiinégtration began after 19¢
and they are takingnto account the aspects related to the convergeace
divergences between the administrative systemshefMember States of tl
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European Union. (8an, Varia, Iftene, Troga, & Vacarelu, 2010, p. 21 and the
next)

Anne Stevens defined Europeanization #se "development or expansion of
competences to European level and the impact ofCtn@munity action on the
Member Statés (Stevens, 2002, p. 26)

Another author, J. Schwartz, reveals in his studye"Europeanization of National
Administrative Law," the differences between systenf administrative law,
concluding that the different administrative stures exhibit the resistance to
European influence. @an, Varia, Iftene, Troga, & Vacirelu, 2010, p. 23) The
difficulties encountered by the Member States rdiggrthe European legislation
have led to the application and the use of comntandsrds and practices for
public administration developed at the level of Member States. Meanwhile,
through its decisions, the European Court of Jestets out general administrative
principles applicable to all Member States, thualdshing standards that not only
regard the organization of public administrationt &lso the relations between the
administration and citizerls.

By good administration, according to the specidiliterature, (Renucci, 2009, p.
788) it is understood the way in which the institas work, this being achieved by
ensuring the right of access to information, morfficient protection of
fundamental rights and the right of defense, paklien of papers and their
motivation.

At European level the interpretation of the priteipf good administration varies
depending on the type of legal systems, between European traditions of
administrative law. (Blan, Varia, Iftene, Troaga, & Viacarelu, 2011, p. 242)

Although we find references to the content of thagiple of good administration
in the EU Charter of Fundamental Rights and theope@an Code of Good
Administrative Behavior, the most relevant intetptiens of this concept we find
in the jurisprudence of the European court — theopean Court of Justice and
European Court of Human Righ{€roci Angelini, 2011, pp. 4-12).

! For details, see Alina Nicu (2008%dntribution of the European Court of Justice to uief the
European administrative area as standard of thedpeanization of public administratibrpaper
presented at the International Conference “The Impaic Europeanization on the Public
Administration”, Bucharest, 25-26 of May 2007, papablished in the homonym volume, Economic
Publishing, Bucharest, 2008, pp. 431-439.
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Good administration is closely linked to good gamaerce, the relation being from
our point of view, from part to whole. If the gomance represents the way to
exercise powergood governanceresupposestlie imperative of consensus of
those governed towards the objectives and methbdgpwernance, government
responsibility and effectiveness and the rightitzens to be informed primarily
on the use and allocation of government financesaurce% (lonescu, 21-22
November 2005)

Moreover, according to the Recommendation (2007xh& member states
governments of the Council of Europe are encouragedpromote good
administration "within the principle of state lawcademocracy."

This new concept takes into account the citizenslvement in decision-making,
allowing the use of material, human, and finan@aburces more efficiently.

The ultimate goal of good governance and implicifya good administration,
regards the achievement of general interests. Baticepts require a high degree
of transparency and accountability in the publicoesss.

2. Theoretical Aspects

In 2000, at Nice it was adopted the Charter of lanmehtal Rights of the European
Union. Among the rights mentioned in the Charter¢hwere also found the right
to a good administration and the right to inforne tbmbudsman in case of
maladministration. The consecration of these ritgdgo the adoption in 2001 by a
resolution of the European Parliament of a Cod&abdd Administration, that the
European institutions and bodies, administrativéhaities and officials are
required to follow in their relations with the ai¢ins. The purpose of the Code was
to explain in detail the content of the right taogoadministration contained in the
Charter.

As shown in the specialized literature, (Vedin2007, p. 224) the right to good
administration represents the "right of every perso see handled impartially,
fairly and within a reasonable time their issugstie Community institutions and
bodies." At the same time, the Code provides, ticlar4-27 the principles of good
administration:the legitimacy which requires the public officials to operate in
accordance with the law, applying the rules andcgdares provided by the
European law;the prohibition of discriminationwhich requires to fallow the
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principle of equality by officialsproportionality," which seeks a balance between
the public official and the set objective, and #ukministrative action must arise in
proportion to the process, without depriving thézens of any right that would
achieve its purposeio abuse of powemwhich is achieved through strict obedience
of the competence established by the law for eadhoaty; impartiality and
independenceissues that require public officials to refrairorh any form of
differential treatmentpbjectivity, involving the exclusion of subjective factors in
the activity of the public officiallegitimacy, coherence and advjaequirements
which impose to the public official the consisteneythe administrative conduct;
fairnessinvolves the impartiality of the public officialpoliteness a trait that
compels the behavior of civil servants to be openebeir relation with the public,
whichever the form it is addressed to (telephorlectenic mail etc.);the
obligation of formulating responses to the lettershe language of the citizeit is
required for the public officials to consider thatery citizen or member of the
European Union that addresses in writing to thdituien, would receive an
answer in the same language; dirdigation of guiding by the competent officials of
the institutionthis happens when the petition is addressed tnargl department,
a direct and non-competent urtitie right to listen and the right of replyhich
requires that the defense rights to be respectethyatstage of decision-making;
reasonable timefor adopting the decision requires the public cidfi that the
decisions and requests to be solved in a reasohat@deproviding for a maximum
term that cannot be exceeddle obligation to motivate and communicate the
decisions and also informing on the ways to apfiedse issues we will develop
more in another part of the paper); these are iptexthat give consistency to the
right to good administrationdata protectiof is for the officials that process

Proportionality principle is stated specificallyarticle 5, line (3) of the Maastricht Treaty, hawee

the specialized literature sustains that the origirthis principle is found in article 40 (3) ofeth
Treaty establishing the European Economic Commusigned in Rome on March 25, 1957. A
special role in developing the principle of propamality had the European Court of Justice, which
originally went on the direction of the German lamd then, by the European Community legislation
entered in most European administrative systems.Jdourt deals with proportionality as a general
principle of law which, along with other generalrmiples of law is meant to control the community
action where there are no express regulationserfi¢hd at European level. (Tofan, 2006, p. 29) The
principle of proportionality is required by the Ctihgion, article 53 on the limitation of exercigin
some rights and freedoms.

The obligation imposed by EC Regulation no. 45/2061ahthe European Parliament and of the
Council of 18 December 2000 on protecting the irdiials regarding the processing of personal data
by community institutions and bodies and the frezz@ament of such data.
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personal dataaccess to informatidris guaranteed to citizens, the public officials
have the obligation to provide people the requestimation;the obligation to
keep a registeof all the departments within an institution, wiehere will be
provided the entry and the exit of documents ardappropriate actiorpublic
access to the European Code of Good Administr&eeavior the institution is
obliged to take measures in informing the publidfenrights that they have and to
publicize the provisions of this document. If thedg is not respected by some
European institutions or by public officials, théizens have the right to refer to
the European OmbudsmarThe European Ombudsman uses the Code in its
investigations as a result of the complaints of Bt citizens, where there are
reported cases of maladministration.

3. Scientific Research

Article 41 of the Charter of Fundamental Rightsviles for the first time,
expressly among the civil rights, the right to goadministration, stating in
paragraph (1) that any person @ntitled to benefit in terms of its problems, of an
impartially and fairly treatment, within a reasorlabtime from the institutions,
bodies, offices and agenciesAccording to paragraph (2), the right to good
administration includes the right of every perdonbe heardbefore taking any
individual measure that would affect himyeryone's right of access to his file
while respecting the legitimate interests of coafitiality and of professional and
business secrecy; the obligation of the adminisinab motivate the decisions

The Free access to public information is governgdite following documents: the Universal
Declaration of Human Rights, article 19; the Eurap€anvention on Human Rights, article 10; the
Constitution of Romania, article 31; Law no. 544/2@@ilfree access to public information; Decision
no. 123 of 2002 approving the Methodological Norims applying the Law no. 544/2001 on free
access to public information; Law no. 51 of 1991national security, article 12, line3.
’The motivation of the European Parliament resofution the annual report on European
Ombudsman's activities in 2009 there are listedrihst common types of alleged maladministration:
the lack of transparency, including the refusatigiit to information (36% of surveys), injusticedan
abuse of power (14% ), avoidable delays (13%), gtoral defects (13%), negligence (6%) non-
compliance by the Commission to exercise its rolgwerdian of the Treaties (6%), errors of law
(6%) and discrimination (5%). The document showat tihe term “maladministration” should be
interpreted in a broad sense so that it would ohelnot only violations of legal norms or general
principles of European administrative law, suchoagectivity, proportionality and equality, non-
discrimination and the respect of human rights aimilamental freedoms, but also cases where an
institution fails to act consistently and in goaaithi or disregard the legitimate expectations of
citizens, including when the institution has comedtitself to respect certain rules and standards,
without being obliged by the Treaties or secondegyslation.
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Also the article 42 of the Charter of EU FundamERights establishes the right of
access to the institutions, bodies, offices, areheigs of the Union documents, for
any citizen of the Union and any natural or legaispn residing or established in a
Member State.

As regardsthe right to be heardarticle 66, line (2), paragraph 5 of the ECSC
Treaty provides the possibility for the partiespi@sent their position before the
High Authority establishes certain measures. Sinplavisions are also found in
article 88, line (1) of the ECSC Treaty. The juriggence of ECJ othe right to be
heard is constant, meaning that this right must be retgpE'in all proceedings
initiated against a person liable to lead to a ched act of prejudices represents a
fundamental principle of EU law and it must be pded even in the absence of
any rule on the procedure in questidn

Being considered as one of the most important plies of the administrative
procedure, the right to be heard is reflected sireze 1962 in the Court of Justice
in Case M. Maurice Alvis, the European Economic @amity Council® Given
this case, the Court considers that the right tdéard is a rule that meets the
necessary requirements of a clear justice and gdotnistration, being obligatory
for the Community institutions as well.

The principle of motivationrequires the need for the authority issue an
administrative act to would show explicitly the tacand law elements that
determine the adoption of that decision. (Apostfiah, 2006, p. 46) Motivation is
an essential element for the formation of peopelsviction on the legality and
appropriateness of the administrative act, reptespalso a guarantee of having
chosen the optimal solution by the decision-malkiody. (Apostol Tofan, 2006, p.
46)

The obligation of motivation considers the decisiothat could affect the
individual rights and freedom, having as finalityetreduction of discretionary

!See for more details, the doctoral thesis (201%jtleth "Coordonatele integrii administraiei
romanati in spaiul administrativ europedimtegration coordinates of the Romanian adminigirain

the European Administrative Space/", author Ginddara Goga, to be published.

?In this case, the plaintiff, Maurice Alvis, challged his dismissal without being given the possipili
to defend themselves, without being informed of t@sons for his dismissal. In its decision from
July 4, 1963, the Court emphasizes the obligatioth@fadministration to enable officials to respond
to allegations before taking any disciplinary diegis that could affect them. The Court considers tha
this obligation is a general principle of admirdgive law in the Member States of the European
Union (Court of Justice, Case 36/62 Alvis vs. Courddg3).
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power of those who have decision-making rightsstaliminating the abuses and
illegalities from the administration. (Vedin&007, p. 228)

The scale and detailing the motivation depend emtture of the adopted act, and
the requirements that the motivation should meptdd on the circumstances of
every case, as decided on the Court of Justicen¢Mahe, 2003, p. 620)

Motivation provides transparency to the act, indii’dls being able to check if the
document is properly grounded, allowing the judigieview exercised by the
Court. (Manolache, 2003, pp. 621-622) At the samee,t it allows also the
monitoring prescribed by the protocols concludedarding the respecting the
principles of subsidiarity and proportionality.

The Court jurisprudence refers to how motivatioowti be done or how large it
should be. Thus, in one of the casiee Court accepts the possibility that, in the
situation where there is a similar case with othéhg solution is motivated
summary, referring to previous decisions. But whwat decision exceeds the set
framework, the concerned Community authority muge gan explanation of its
reasoning.

The introduction of the obligatory feature of mativg the administrative acts, it
is assessed in the current Romanian doctrinejtthaduld reduce the risk that the
administration would take arbitrary, abusive dewisi and it would become,
finally, a factor of progress for the administratib(Veding, 2002, p. 98)

According to another author, (Oroveanu, 1994, p.tB8 utility of motivating the

decisions has a triple interest. Thus, disclostirth® reasons explains the made
decision and thus it avoids possible conflicts leetvthe administration and its
officials. On the other hand, the obligation of imating the decisions determines

The Lisbon Treaty replaces the 1997 protocol onapgliance of subsidiarity and proportionality
principle by a new Protocol with the same title,osa main novelty refers to the new role of national
parliaments in controlling the compliance of th@piple of subsidiarity (Protocol 2). According to
the Protocol, each EU institution shall ensure tamtscompliance with the principles of subsidiarity
and proportionality as defined in the Treaty on dp@an Union. The Consecration of the two
principles, separately, in the Treaty on Europeaiohl demonstrates their role and functions on the
organization and reorganization of European con8tm. If according to the principle of
proportionality, the means used by authorities rasproportionate to their purpose, the subsigiarit
is a way of organizing the political proximity, vahi combines the need to the sovereignty with the
respect of autonomy, being the only one that cae turopean Union diversities and it aims to
expand and deepen simultaneously the integratiahpmeservation process of the sovereignty of
Member States. For details see (ali, 2004, p. 174).

ZCourt of Justice, Case 73(@#upement des fabricants of papiers peints/Graumanufacturers of
wallpaperand Others v. Commission, 1975.
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the administration not make decisions based oronsathat cannot be disclosed to
the public, thus the administration should be gdideits work by moral norms.
Also, the motivation enables an effective contriothe superior on the content of
the decision, and a rigorous judicial control of tkourts of administrative
contentious. At the level of the EU Member Statés found the general tendency
of requiring public authorities to motivate thewmadiments. In the preamble of the
EU Charter of Fundamental Rights it is stated thatreunited Europe intends to
deepen the democratic and transparent features ilifet Therefore, one can say
that the participatory position to the social positof the citizen is obligatory
linked to the principle of transparency, and magpartant way to give viability to
these principles is the establishment of compuless in motivating the acts of
public authorities. (Lair, 2004, p. 144)

In Romania, based on the constitutional consecraid the principle of
transparency of the administrative proceeding (with exceptions imposed by
article 53 of the Constitution), the Law no. 24/@0én technical legal rules for
drafting normative acts establishes the motivatisra condition of legality of these
acts. (Lair, 2004, p. 144)

Regarding the motivation of individual administvati acts, this obligation is
provided either without distinguishing between theceptance and refusal of
solving the application, or only when the requestat resolved favorably. (Laz
2004, p. 146)

At European Member states level, where a decisi@nadnstitution does not meet
the legal obligation to motivate, any person otiiagon, body, office or agency

may apply to the Court of Justice by an actionrofuidment, based on article 263
of TFEU. Also we emphasize the aspect highlightethe Jurisprudence of Court
of Justice according to which there should be &ngdison between the obligation

of motivating the decisions, which is a fundamemtdé of procedure and the
problem of reliability of motivation, which is thiegality content of an act in

litigation. Therefore, the reasons for seeking hallenge the reliability of an act
are ineffective, in case it is an act based oratile of or insufficient motivation.

The right of accessing the personal files is amogmnciple which is a real
guarantee for achieving a good administration. Adic to this principle, the
interested parties may examine the documents ugdbebadministration during

ECy, Legal decision of 22 March 2001, France/Comionis§i-17/99, Rec., P.1-2481, sections 35-38.
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the procedure. However, as shown in article 41hef €Convention, the right of
accessing the personal files is conditioned by eetapy the legal legitimate
interests of confidentiality and professional andsibess secrecy. It is
representative for this principle case 228/83 of 22@wary 1985, the Court's
decision was subsequently invoked in similar categhe complaint, a former
official of the European Commission requested theuiment of a Commission
decision through which the demand was dismissethsigthe dismissal decision
from April 7, 1983.

The Court decision noted: "the principle applicable in procedures as the one
before a disciplinary committee, reclaims that dinc@l accused of misbehavior to
have knowledge of all the data on which the opiregpressed by the concerned
Commission relies on — in enough time to formulatewn observations.

The right of defense includes as derivative algoriht of the person to access the
administration documents in order to present itaitpaf view. Thus, it should be
shown, in matters of disciplinary regime of offisiain a case where there was
attacked the notification emitted by a disciplinen@nission, the Court held that
such a notification is a prejudicial act, that mmy appealed as that notification,
although it came from an advisory body, it was éskat the end of an investigation
that the disciplinary commission had to performhwfitll independence and under
a special, distinct, contradictory procedure, sttadito the fundamental principle
of the right to defense (Case Court of 29 Janu@B851F / Commission, 228/83,
Rec., p. 275, paragraph 16). A fortiori, such reasp should apply, by analogy, in
the hypothesis of the adopted decisions under tidealO (2) first sentence of
Regulation no. 1073/1999, as these decisions coroen fan independent
Community body and they are also taken within othatend of an investigation
that should be conductedh'full respect of the people involved [...] of theht to
express their views on the facts that concern tHem

!Decision of the European Union Civil Service Cour28fApril 2009 in Joined Cases F 5/05 and F
7/ 05, concerning an action brought under Arti@86 E Cand 152 EA.
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4. Conclusions

Romania's accession to the European system ofcpimiehe rights was a crucial
moment for the development and enforcement of'lais assertion rests on the
fact that, according to article 20 line (2) of t@enstitution, in the event of non-
correspondence between pacts and treaties on hugids, to which Romania is
party and the internal laws, the international fetjons have priority, except in
those cases where the Constitution or the natilamed comprise more favorable
provisions. However, the article 148, line (2) dfet Constitution provides:
"Following the accession, the depositions of cautiti) treaties of the European
Union and other EU community regulations having dwory feature, have
priority over the contrary provisions of nationaws, respecting the provisions of
the Act of Accessidh.According to the Charter of Fundamental Rightse t
European Union recognizes the rights, freedoms, puintiples mentioned in
article 41, being provided the right to good adstirition. But the Constitution or
any other legislation do not provide the right tood administration as a
fundamental right of citizens. However, in the m#cgears, Romania's legislation
was supplemented by numerous lawsat may sustain the fact that they have
created the legal framework for good administration
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