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Abstract: The conducted research concerns the situations hichw according to the curre
legislation in Romania, it is necessary the-individualization of criminal sanctions ajied to
Romanian citizens in other EU member state. Preljipuhis issue was the subject of otl
investigations that have resulted in the publicaiio separate section of a master course, and
studies or articles in journals or internationahferences. The study is based on the examinatic
the internal legal standards, compared to thoshenEuropean legal act framework, with spec
illustrative cases for practice. The conclusionghhight the need for transposing the Europ
legislative act into the national law and the approximationcdfminal laws of Member State
currently there are major differences in the natmd quantum of sanctions. The study is usefu
researchers in the field, master students andetsopnel engaged the actual legal practice, name
judges, prosecutors or police investigators frammesrt. The work contributes to improving t
national legislation in the recognition of crimins&nctions domain in the European Union,
originality consists of ideifying the situations of concrete judicial coop@atbetween Romania ai
in other Member States and proposing concrete whgslving then
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1. Introduction

One of the pridties set by the European Union is to achieve raa af freedom
security and justice on its territory. The primatyjective could be achieved or
under the condition of improving the system of giai and police cooperatio
cooperation that has tdtimately provide all citizens a high level of seityt The
execution of norcustodial sentences in another ¢, otherthan theconvicting
one has imposed in time, based on the finding thathis way the chances
social reintegration of the conved person increase, asallows the preservatic
of family, linguistic, cultural and other connectionsand it improves th
surveillance of probation measures and alternatigactions, the immedia

Senior Lecturer, PhD, Faculty of Law, “Danubius”itrsity of Galati, 3 Galati Boulevard, 8006
Galati, Romania. Tel.: +40.372.361.102, fax: +40.382.290. Corresponding authionrust@univ-
danubius.ro.

AUDJ, vol. VII, no. 2, pp. 64-77
64



JURIDICA

purpose being to prevent relapse and ensure adequatection of potential
victims.

Of course the execution of some criminal law peesilof deprivation of liberty, in
a State other than the convicting one, concernSthaie of whose nationality is the
sentenced one, or in the State where it residese oy family.

Given the differences between the laws of MembateSt in order to implement a
unified position on this matter, it was necessasyadopt a new European
legislative act. Under these circumstances, a€thencil of Europe Convention of
30 November 1964 on the supervision of convictéaioals released on parole or
conditional release, under certain circumstandesas only ratified by 12 EU
countries (in some cases with many reservatiohs}y it was adopted Framework
Decision 2008/947/JHA of 27 November 2008 on théngple of mutual
recognition in case of judgments and probationsiecs with the supervision of
probation measures and alternative sanctions.

The European legislative act establishes, firsit ean be recognized and enforced
such sanction in another Member State than theiciimy one, when the sanction

corresponds to the duration and nature of enforoestate legislation. Secondly,

when the criminal sanction applied in the sentemetate, it does not correspond to
the duration and nature of the executing MembeteSta(the executing Member

State) may, under certain conditions, throughtitidial authorities empowered by
the internal law, re-individualize this sanctiom, that it may correspond to its

legislation. Granting this possibility to the Memb$tate of enforcement was
necessary considering the differences between dfislations of the Member

States.

2. Types of Probation Measures and Alternative Sations.
Comparative Analysis with Reference to the Romaniahegislation

According to the depositions of the European lagjigk act, mutual recognition
and supervision of suspended convictions, of cdiovis with a delayed penalty, of
alternative sanctions and decisions on conditioelglase aimed at increasing the
opportunities for social reintegration of the caned person, allowing it to
preserve family, linguistic, cultural and other nentions, but at the same time

Published in the Official Journal of the Europearidt no. L 337/102 of 16.12.2008.
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improving monitoring the compliance with probatiomeasures and alternative
sanctions in order to prevent relapse.

As it was normal, by the provisions of the Europdagislative act, it is
acknowledged that in the current legislation of Mhember States there are several
types of probation measures and alternative pesaitiat may be common to the
Member States. Thus, according to the Europearsl#iyie act, the probation
measures which must be, in principle mandatorilpesvised, include among
others, provisions concerning:

a) behavior (such as the obligation to stop drinking);

b) residence (such as the obligation to change residfar cases of domestic
violence);

¢) education and training (such as the obligation dathov “safe driving
hours™);

d) leisure activities (such as the obligation to gboacticing a particular sport
or participating in it);

e) limitations on how to conduct a professional atyivsuch as the obligation
to seek professional activity in another environtnthis obligation does not
include supervision of compliance with loss of tight to practice which
derives from the sanction.

On the other hand, the same act identifies and mabes therein, types of probation
measures and alternative penalties to which théstere This nomination has
become a necessity due to the diversity of probatieasures and alternative
sanctions laws existing in the Member States.

Types of probation measures and alternative sanstiComparative examination
reported in the Romanian law depositions. Judidiadividualization of these
criminal sanctionsWe specify that the content of European legislatieemakes
no distinction between probation and alternativacBans measures. Thus, in
accordance with the European legislative,abtie Member States should consider
the following types of probation and alternativactéons measures:

1. The obligation of a convicted person to informeatain authority on any change
of residence or work plate

Ybidem pp. 28-29, article 4 of Framework Decision 20a3/9HA.
22008/947/JHA Council Framework Decision, articlgpdragraph (1), letter a).
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The obligation to announce in advance any changelooficile, residence or
dwelling and any movement exceeding eight days igeav for in article 863
paragraph (1), letter b) Penal Code. This sup@nmvisneasure iS more restrictive
(severe) than the one mentioned in the Europedsldtige act, a decision being
taking only by the convict serving a sentence with execution on suspension
under supervision.

Also, in a resembling editorial, namely the obligatof not changing the residence
without the consent of the judicial body that ostethe obligation measure of not
leaving the city or the obligation of not leavirfgetcountry, as provided in article
145 paragraph (1), letter ¢) Criminal ProcessualeCo

We note that in its complexity, this measure ofbyatton or alternative sanction as
defined by the European legislative act has a spamdent in our legislation in a
measure of supervision and in a requirement tlefendant must follow when it

is being taken against him a preventive measure dthligation of a person

convicted to inform certain authority on any chargfeemployment represents
another supervision measure in our legislationrasiged in article 863 paragraph
(1), letter ¢) Criminal Code.

Within this complex process the re-individualizatiof this criminal sanction, the
provisions of the European legislative act mentibabove, can be applied by the
courts in the country only if they represent a mea®f supervision ordered under
a court decision of convicting the defendant wite suspension of executing the
sentence under supervision. A possible requeshafatknowledgement of this
measure without the existence of a conviction of thefendant will make
impossible its recognition and enforcement in thendry.

The re-individualization issue of these supervisio@asures may occur when its
duration established by the competent court in Ntember State exceeds the
expected duration provided by our legislation. Thtie interpretation of the

depositions of article 861, paragraph (1), letterodthe Penal Code and the
provisions of article 862, paragraph (1) of the &e@ode, the supervision
measures mentioned above can be arranged duringestheperiod, which is

composed of applied quantum of imprisonment, toctwhihe court may add a
period between 2 and 5 years, which means thatrifewvs the maximum duration
of the arrangement of these supervision measurés years (we counted the
quantum of maximum penalty of four years, to whigh have added a maximum
time interval which can be set by the court, thsbf five years). In case the
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measure is ordered by the competent Member State feeriod of 10 years, the
Romanian competent court within the re-individualian process will set a
maximum, lower period that is of 9 years.

Re-individualization, in this case, can be held amthe provisions of article 9,
paragraph (2) of the European legislative act, Wwhicovides that, in case of
probation measure, the alternative sanction orgesod have been adapted since
their duration exceeded the maximum duration pilesdr by the state law
enforcement, the duration of the adapted probatiasure, of the adapted
alternative sanction or the adapted probation teamnot be adjusted below the
maximum duration provided for equivalent offensgdhe executing state law.

Although the European legislator uses the tadaptation we believe that in such
situations the use of the temsindividualizationis more correct.

In the judicial practice it can occur in anothetugtion as well, namely one in
which the alternative sanction applied in the cotiwg Member State provides
such measure (regardless of denomination, it isoitapt that it is applied in
addition to the alternative sanction), but in lovienits to those provided in our
legislation. In this situation, how does the corspéRomanian court will proceed,
because no European legislative act provides expresision? We appreciate that
in such situation, according to our law, the minmlimit for applying one of the
two measures, or both, can be of 2 years and 1& ttayhe case where, the period
of appliance of the measure established by thet ¢dmm the convicting Member
State is of two years and 14 days or less, the R@maompetent court within the
process of re-individualization, it will establishperiod of 2 years and 15 days,
that is the minimum length of time for which thigasure can be applied.

2. The obligation of not entering in certain lodis, places or areas defined in the
issuing or executing convicting status

In our legislation it is provided only the intertian of being in certain localities.
Thus, this measure is provided partially in artitle2, letter d) Penal Code, as a
safety measure may be ordered, in accordance hgtepositions of article 116 of
the Penal Code, when the person sentenced to onprent of at least one year
has been convicted of other offenses, if the dinuls that his presence in the town
where he committed the crime or in other placesra/tme represents a serious a

12008/947/3HA Council Framework Decision, articlgpdragraph (1), letter b).
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danger to society. The measure may be taken feriacpof up to 5 years, which
may be extended.

We appreciate that in the re-individualization @®g of this sanction of criminal
law, in the legal practice there are several diffies. First, we believe that when
the European legislator provided and the enforcérseate strictly referred to the
re-individualization of criminal law sanction by ethjudicial authority of the
executing State and in not the convicting one,tfi@r reason that the sentencing
court may not appreciate the prohibition on thesperin question the entrance in a
certain locality of the executing State. Secondly should mention that in our
legislation, this measure may be ordered only iditaxh to a sentence, which
implicitly assumes that also in the sentencing éStae measure must be taken
under the same conditions. Consequently, the aflgnis measure individually,
without a penalty to complete cannot be recogniaed implicitly enforced in
Romania.

In this context, in the re-individualization proses the sanctions of criminal law,
the competent court in the country will need to sider certain specific
circumstances of each situation individually. Thifi court in Italy decides this
measure against a Romanian citizen condemned wetmgment or temporary
residence in Romania, specifically naming the oftyilan, after which this court
ruling is recognized by the competent judicial awitly in the country, we wonder
if it is necessary and in what will consist of tleeindividualization of sanction by
the competent Romanian court?

We appreciate that in such a situation, taking agoount all the circumstances of
the offense, the competent court in Romania (censid its membership status of
the European Union and the possibility of the Raamaritizens to travel in any
EU country), will maintain the interdiction of entgg in Milan City, having the
possibility of completing also with other citie®fn Romania.

Re-individualization may cover the issue relatedh® duration of this measure.
Thus, in the situation where the time period sethyltalian judicial authorities for
Milan exceeds the expected duration of our ledmtatwe consider that the
Romanian court cannot reduce the maximum set oauinegislation. We argue
this view on the grounds that, whatever the cirdamses of the offense, the court
in the country cannot appreciate the danger ofsdrgenced person’s presence in
Milan, the reason for which the duration cannotnbadified, in the meaning of
reducing it. However, under the recognition and liaily the enforcement of
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criminal law sanction, the court in the country ndscide, keeping the sanctions
imposed by the lItalian court, taking into accoutiteo elements as well, as the
convicted person does not move to other localiticRomania, localities in which
the convicted person may continue the criminalvaes for which he was
convicted, we refer to the big cities in which thenvicted person may commit
other crimes of the sae kind. However, the re-individualization of thigasure is
questionable, especially when currently the judiisiactice and the doctrine do not
provide examples or specific examinations.

3. The obligation on the limitations in terms obveng the territory of the
executing State

An obligation regarding a certain limitation innes of leaving the country territory
is not covered in our legislation as a safety memsBut we note that such an
obligation is laid down in article 8aragraph (3) letter b) of the Penal Code,
representing the Romanian legislator concept, digaiton which can be ordered
by the court against a physical entity who has lmmwicted with the suspension
of executing the sentence under supervision. Theigion that we speak of is not
expressly referred to, it results from the intetation of the mentioned text.

However, this requirement also appears in our gy as a preventive measure
that can be ordered against the defendant in treepution [art. 136 paragraph (1),
letter d) and article C. 14&riminal Processual Code]

In our law the limitations on leaving the countmg g@rovided in the provisions of
Law no. 248/2005 with subsequent amendments, onfrif® movement of
Romanian citizens abroad, measures which are takiea only by the court.

4. Provisions relating to behavior, residence, eatiom and training, leisure or
containing limitations on how to conduct a professil activity

Under our law, such provisions are referred to apessision measures or
obligations of the defendant sentenced by the casrthey are mandatory during
the term of testing in the case of suspension efetkecution of sentence under
supervision. Thus, in accordance with articlé Béragraph (1), letter a) of the
Penal Code, the convicted person is required toecan set data, to the judge
assigned with his supervision or to the Probatienvi8e. Also, the convicted

person is obliged to perform an activity or foll@course of education or training

12008/947/3HA Council Framework Decision, articlgpdragraph (1), letter c).
22008/947/JHA Council Framework Decision, articlgdragraph (1), letter d).
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[article 86 paragraph (3), letter a) of the Penal Code.]. Oohégations are set out
in article 86 paragraph (3), letter c) d) and e) of the PenaleCo

However, in accordance with the provisions of &tit12, letter c) of the Penal
Code, against a person who has committed an offemder the criminal law can
take the security measure of prohibition to hofdrection or exercise a profession
or other occupation.

We note that these provisions in our legislatiansafety, surveillance measures or
obligations of the convicted person, ordered bydbert, that the convict has to

undergo during the test period, in case of comngjtéin offense under the law or

criminal conviction with conditional suspensionesfecuting the sentence.

The re-individualization of these supervision me&asuor obligations of the
convict, by a Romanian court, may be required imesalifferent cases. Thus, a
first re-individualization situation will be achiest when the probation measure or
alternative sanction (hereinafter referred to apean legislative act), mentioned
above, are ordered by a court of another Membée &ta a period of time greater
than that provided in our legislation. As mentiopeeviously, the Romanian court,
in the re-individualization process of the crimisainction, will proceed to reduce
it to a limit set out in our legislation.

Another example, this time more difficult, occurbem the probation measure or
alternative sanctions ordered by the court fromcddmvicting Member State is not
provided in our legislation. This time, in the imdiuation process the Romanian
court will replace this measure or penalty withre @loser as effect and duration,
as provided in our legislation.

In carrying out this provision they may occur sitaas in which a measure or a
sanction ordered by the court from a convicting MemState cannot be executed
in the town where the convicted has the domicilereamidence for reasons not
attributable to him. Such a situation occurs whangentencing court, require the
defendant to follow certain courses of educatiotraining that cannot be followed

in place of residence or domicile, as there arspexialized units in this area. In

such a case, the court in the country will esthldisother institution or company

that has in its field training activities similaw those imposed by the sentencing
court.

In judicial practice, given the variety of Europeeourt decisions, will certainly
arise such situations, and others, being each itimpertant the Romanian court's
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decision, which must consider the interests ofdbwevict and the community to
which he belongs to, the ultimate goal being higaaeintegration.

5. The obligation to present at specified timea specific authority

This measure of probation or alternative sanctias defined in the European
legislative act), is provided in our legislation @supervision means in the article
86° paragraph (1), letter a) of the Penal Code, arstaites that the convict is
obliged to present himself at a specific data, he judge assigned to his
supervision or probation, during the test period,case of his conviction with
suspending the execution of the sentence undemnassipa. Also, this obligation
(which is not related to the examined subject)prisvided also in the case of
preventive measures of the obligation of not legthre city or country, a situation
in which the person is required to appear to thesgeution authority or, where
appropriate, to the court whenever called upon.

The re-individualization of this measure will alsover others, only the time
duration of its execution, which is linked to thgphed criminal sanction. In other
words, this measure cannot be executed or re-shaiNized by the competent
Romanian court, except with the sanction of crirmiaa that follows it.

6. The obligation to avoid contact with certain pend

In our law, this measure of probation or alterratisanction represents an
obligation that is imposed on the convicted perbgnthe court, in case of his
conviction with suspending the execution of sergenmder supervision, as
provided in article 86 paragraph (3), letter d) of the Penal Code. Ia té-
individualization process, the Romanian court witt (as the above case) reduce
or increase in time that obligation, only in thetjmallar context determined by the
size of the applied sentence, which is accompdnyatis obligation.

However, we consider that in case of the situatvbere the re-individualization is

required, the court in our country may yet bringliidns to this obligation, in the

sense that, apart from the persons establishechdysentencing court, it may
establish others from the area where the persgueastion resided in Romania or
in his entourage.

bid., article 4, paragraph (1), letter e).
?|bid., article 4, paragraph (1), letter f).
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7. The obligation of avoiding contact with certaibjects, that were used or could
be used by the convicted person for committingraioal act

This obligation is set out in our legislation irticle 86" paragraph (3), letter e) of
the Penal Code and it can be taken by the couimstgan individual who has been
convicted with suspension of executing the sentemzer supervision, but it is
expressly limited to vehicles.

With the process of re-individualization, we comsithat the court will proceed to
extending this obligation in relation to other atige but only in the context of
taking into account the criminal penalty that acpamies it. Regarding the
duration of criminal sanction imposed by the cair¢onviction, it can be changed
only in the aforementioned general context.

8. The obligation to compensate in terms of finanprejudice caused through
crime and / or the obligation to provide a proof foeeting this obligatioh

In our law fixing the prejudice caused through dfemse represents a mitigating
circumstance and also an obligation that the comwiest perform during the test
period determined by the court, in case of conmictivith conditional suspension
of executing the sentence. This obligation caneotebindividualized regarding its
quantum, but only as regards the possibility ofalment, but only inside the test
period.

9. The obligation to provide community service\dtés’

This requirement may be imposed by the court to gheson convicted with
suspension of the execution sentence under sujperyia accordance with article
86°, paragraph (3), letter a) of the Penal Code. Atkis requirement may be
imposed by the court also to the juvenile who wastenced to supervised
freedom, according article 103 paragraph (3), left@f the Penal Code.

10. The obligation to cooperate with a surveillaggent (probation counselor) or
a representative of a social service that has raesfmlities regarding the
convicted persoiis

llbid., article 4, paragraph (1), letter g).
?|bid., article 4, paragraph (1), letter h).
3Ibid., article 4, paragraph (1), letter i).
“Ibid., article 4, paragraph (1), letter j).
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This requirement is in our law, a supervision meadbhat is provided in article
86°, paragraph (1), letter a) of the Penal Code. ntlma re-individualized, but only
in terms of its time duration and only with theimeividualization of criminal law
sanction which it accompanies.

11. The obligation to undergo therapeutic treatmamntetoxification

In our law this obligation is provided in articl&3 paragraph (3), letter f) of the
Penal Code, it and can be ordered by the coudse of conviction with suspended
sentence supervision. Its re-individualization oaour under the mentioned above
conditions.

3. The Re-individualization of these Types of Sanians in the European
Legislator Concept

Regarding the possibility of re-individualizing tpenalty in the executing Member
State, the European legal act provides that itoeaachieved when the nature or the
duration of probation measure or alternative sanctior the test term are
inconsistent with the state law enforcement. Ifledst one of the conditions
mentioned above is fulfilled, the competent autiyoof the executing State may
re-individualize such a sanction in accordance Wita nature and duration of
probation measures and alternative sanctions &rthw duration of the test period
which is applied in accordance with its internal la&fter re-individualization, the
probation measure, the alternative sanction ortauraf the test period must be
equivalent, as much as possible to those estatllish¢he sentencing State. In
other words, the re-individualization is achieved ddopting some measures of
probation, alternative sanctions or test termssialar in nature and duration to
those adopted in the sentencing State.

When it was imposed the re-individualization to ginebation measure, alternative
sanction or test term due to exceeding the maximiuration set by state law of the
executing state, the duration of these re-indiidad sanctions should not be less
than the maximum duration prescribed for offensgsivalent in the executing
state law. Meanwhile, the re-individualized measofeprobation, alternative
sanction of test term should not be more severd arlonger duration, in relation

ibid., article 4, paragraph (1), letter k).
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to nature, than the duration or the initial deaslet by the court of the convicting
state.

The normative act provides also the conditionsearet by the Romanian court,
regarding the extension of the penalty conversiod af the applicable criteria,
namely:

- it will not be related to the findings of facts afar as they appear,
explicitly or implicitly, in the legal decision pssd by the sentencing State;

- it will not be able to change a custodial sentethge a pecuniary
punishment;

- it will deduct fully the period of deprivation obkerty already executed by
the convicted;

- it will not aggravate the criminal situation of tkenvicted, it will not be
bound by the lower limit of the punishment provideg the law of the
executing state for the committed offense or ofésns

4. Conclusions and Critical Remarks

The examination highlights that the current intéfaa provides for the European
courts, including the Romanian ones, the possibilit re-individualization of
criminal sanctions applied in another country, anhmember. In other words, in
our internal law there are no special provisionsegoing the possibility of re-
individualizing the criminal sanctions applied in U member state. We note
that, at this moment, the European legislative tactvhich we referred is not
transposed into our internal law. Given this situatwe consider necessary few
specifications.

Thus, the Lisbon Treatyras brought some changes and additions to théasic

EU treaties, namely the Treaty on European Uniahthe Treaty of establishing
the European Community. According to article 2,agaaph (1), the title of the
Treaty establishing the European Community has leplaced by "Treaty on

! Lisbon Treaty signed on 13 December 2007. Congelitieersion of the Treaty on European Union
and the Treaty on functioning the European Uniors ablished in the Official Journal of the
European Union C 115/ 1, 09.05.2008. The treatyigifon was ratified by Law no. 13 of February
7, 2008 for ratifying the Treaty of Lisbon amendithg Treaty on European Union and the Treaty
establishing the European Community, signed in duisbn 13 December 2007, published in Official
Monitor no. 107 of February 12, 2008.

75



ACTA UNIVERSITATIS DANUBIUS No. 2/2011

functioning the European Union". According to thessions of article 82 "the
judicial cooperation in criminal matters within thdnion is founded upon the
principle of mutual recognition of judgments andlifial decisions and it shall
include the approximation of laws, regulations, administrative provisions of
the Member States in the areas referred to in paaply (2) and article 83 At the
same time, in order to exercise the powers of theotJ the institutions adopt
regulations, directives, decisions, recommendatiand notification$.In terms of
decisions, "they are mandatory in its entiréty."

On the other hand, in connection with executingedtize obligations deriving from
international treaties, to which Romania belond® Romanian Constitution
provides that'the Romanian State pledges to fulfill in goodHfaite obligations
that derive from the treaties to which it belorigs

Meanwhile, in connection with the mandatory impleta¢ion of the European
legislative acts and their priority in relationttee internal normative acts (in some
cases), still the Romanian Constitution, republisherovided: "Following the
accession, the depositions of the constitutingtiesaof the European Union and
other binding community regulations, have priorityer the provisions of the
national laws, in compliance with the provisiondtw Act of Accessionri".

Given the above mentioned provisions, we consitlat the depositions of the
European legislative act even if they have not beearporated into our internal
law are applicable in Romania as well.

In other words, the European legislative act igentty a legal act into force and it
produces legal effects, the application of its @ians on the re-individualization
of non-custodial criminal sanctions, are mandaforyRomania and for any EU
member state. In these circumstances, the Romatéds, through its competent

As shown in the consolidated version of two basiaties.

2Article 288, paragraph 1 of the consolidated versid the Treaty on functioning the European
Union.

3Ibid., article 288, paragraph 4.

4 The Romanian Constitution, published in Official Ntonno. 233 of 21 November 1991, revised by
Law no. 429/2003, law which was approved by natidgdaferendum on 18-19 October 2003 and
entered into force on 29 October 2003, its pulibcain the Official Monitor no. 758 of 29 October

2003 of the Constitutional Court Decision no. 3 of Q2tober 2003 for the conformation of the
national referendum from 18-19 October 2003 orRbeanian Constitution Law Review. Following

the review, the Constitution was republished by ltegislative Council under article 152 of the

Constitution, by updating the names and giving éxésta new numbering, in the Official Monitor no.

767 of 31 October 2003. See article 11, paragraph (

®See article 148, paragraph (2) of the ConstitutioRanania republished.
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court must apply the provisions of this legislataa in the situations that require
the recognition and enforcement of a non-custddigdl decision and also the re-
individualization of these criminal penalties.
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