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Abstract: This paper is dedicated to analysis the impactoafes dispositions in Law no. 20210
regarding the degrees of jurisdiction in criminabes. Although it is not expressly regulated by
Romanian Criminal Procedure Code, the celerity isireduas fundamental principle of the crimi
trial, assuming the requirement that the condf the criminal trial and the settlement of the driai
cases should take place as soon as possible. Tappe of celerity is combined though with t
fundamental principle of disclosure of truth in theminal trial (Art.3 of the Criminal Procedu
Code), requiring the insurance of a balance betwtbenneed to accelerate the procedures
settlement of the cases in a reasonable time andehld to run through more degrees of jurisdic
for the proper settlement of these cases. The authdo cemonstrate that in order to ensure
celerity of the Romanian criminal trial, the latésgislative amendments to the Criminal Procec
Code (by Law no. 202/2010) also lead to the rednatibthe number of degrees of jurisdiction
most of the crimial cases, without this to affect, though, the aapion of principle of disclosure «
truth. In order to achieve better results the asiglis based on survey, observation, comparisc
various dispositions (Law no. 202/2010, the 1968m@ral Procedie Code, the new Crimin
Procedure Code) anslstematizatio of the available doctrine in this area. The studyyrbe ol
special interest to academics and members of theiguy because it presents in detailed and clez
impact of some dispositions Law no. 202/2010 and the provisions of the new GrahProcedur
Code in the matter of degrees of jurisdict
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1. Introduction

Since it isnot expressly regulated in our criminal proceeditggslation, the
celerity (efficacy or rapidity) is required, as fundamergehciple of the crimina
trial, because it assumes the desire that the cvnofuthe criminal trial an
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implicitly, the settlement of the criminal casesosld take place as soon as
possible, in a moment as closest to the one whenftance was committed.

Although it is not legally consecrated togetherrmather fundamental principles of
the criminal trial, the principle of efficacy resulfrom other proceedings
provisions, first of all even from the content of. & paragraph 1 of the Criminal
Procedure Code (the aim of the criminal trialfhg aim of the criminal trial is to
acknowledge in due time and completely the deeds¢present offences, so that
any person who has perpetrated an offence is pedisizcording to his/her guilt,
and no innocent person is held criminally respolesib

Also, after reviewing the Constitution, article paragraph 3 of the fundamental
law provides that the parties are entitled to thglement of the caswithin a
reasonable time.

Art.10 of Law no. 304/2004 on judicial organizati@so provides that all persons
are entitled to the settlement of the cagthin a reasonable time.

In the European Convention for the Protection ofmdn Rights and Fundamental
Freedoms, the requirement of celerity results fparagraph 1 of article 6 (,Right
to a fair trial”), according to which ,everyone ésititled to a judgment.within a
reasonable timef his/her case”.

The principle of efficacy assumes both the quidlesmaent of the criminal cases
and the simplification, when possible, of the cridiproceedings activity. In such
a case, the efficacy is prefigured by a series agjulations included in the
provisions of the current Criminal Procedure Codehsas: the institution of due
times in the criminal trial (art.185-188 of the @imal Procedure Code), extension
of the criminal action and extension of the crinhitneal, during the trial (art. 335-
337 of the Criminal Procedure Code), extension ofmpgetence of criminal
investigation bodies in emergency cases (art. 218eoCriminal Procedure Code),
the severance of civil action and postponemenhefttial for another session, in
case the settlement of the civil claims would l&ad delay in settling the criminal
action (art. 347 of the Criminal Procedure Codegddl, 1992, pp. 75-76).

The principle of celerity must be though regardadciose connection to the
fundamental principle of disclosure of truth in tbeminal trial (Art.3 of the
Criminal Procedure Code), requiring the insuranica balance between the need

Law no. 304/2004 on judicial organization, repufdidé in the Official Monitor no. 827/13
September 2005, as further amended and completed.
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to accelerate the procedures for case settlementéasonable time and the need to
run through more degrees of jurisdiction for thegar settlement of these cases.

2. The Principle of Double Degree of Jurisdiction

The trial as a stage in the criminal trial may kefermed in moredegrees of
jurisdiction. In order to disclose the truth in a criminal casstarting from the
acceptance of the idea that in the activity ofigesenforcement, just as in any
human activity, errors might occur — a certain ¢iadi control must be insured,
following which these potential judicial errors asmoved; such a judicial control
is possible due to the regulation of more degrégsrizdiction, so that the trial of
a criminal case takes place in more steps, underfdhm of a ladder system
(Neagu, 1992, p. 153), each step being performém of instances of different
degrees.

Our criminal proceedings system currently knalree degrees of jurisdictionhe
trial in first instance, the trial in appeal ane tiial in recourse. One must realize
though the distinction between the degrees of digimn of the proceedings
systems and the degrees of jurisdiction that aaicertriminal case may run
through; therefore, there are cases, provided bylatv on purpose, when some
cases run only through two degrees of jurisdictimn example, the cases whose
object is offences tried in first instance at thistfinstance court or at the court of
appeal and which can be afterwards tried only aouesé). There are also cases
when decisions that can not be attacked by appeatawurse are pronounced
(such as sentences depriving one of a certain aiyhcuch as, even when the law
allows running through more degrees of jurisdictitims is not obligatory, being
possible that the decision might remain final after trial in first instance (when
none of the entitled persons attacks the respedégision).

The right to two degrees of jurisdiction in crimimaatteris one of the principles

consecrated in the European jurisprudence (Udroir&descu, 2008, p. 906).
Therefore, art. 2 paragraph 1 of Protocol 7 cordesrthe right of the person
declared guilty of a crime by a court to ask fax #xamination of the ,statement of
guilt” or of the conviction by a higher instance.

! The cases that may still run through three degoéesrisdiction are the ones whose object is
offences tried in first instance at the court.
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In the doctrine (Chitli, 2007, pp. 424-425) was estimated that that tbeigions

of art. 2 paragraph 1 of Protocol 7 cover the oinis®f art. 6 of the European
Convention that does not provide this guarantequirmg a double degree of
jurisdiction in criminal matter, field which, due the severe consequences that a
conviction may produce, requires a more carefut@ggh, in view of reducing the
risk that judicial errors might occur.

The regulation included in art. 2 paragraph 1 atéuol 7 establishes the need that
a double degree of jurisdiction should exist noyamhen a conviction decision
was pronounced, but also in the event an instaneeopnces a decision which
includes a ,statement of guilt”. To this purposee tEuropean Court of Human
Rights estimatedthat the decision by which the court rejects thenplaint
formulated against the prosecutor’s ordinance bickvit was decided the release
from criminal prosecution on the ground that thedldoes not present the social
danger of an offence (art. 10 para. 1 letttobthe Criminal Procedure Code)
confirms the legality of the prosecutor's ordinarmed reiterates, in fact, the
finding of the prosecutor’s office according to waihithe claimant was made guilty
of having committed with guilt a deed provided Hyetcriminal law (non-
declaration of the foreign currency held in his/bank account abroad). By follow,
the European Court considered that the object oh su court decision may be
equivalent with a ,statement of guilt”, to the pose of article 2 paragraph 1 of
Protocol 7.

At the same time, guaranteeing the double degr@gistliction must be effective;
the second degree of jurisdiction must satisfyitigartiality exigencies of a court,
being required that the proceedings remedy shoeldndependent from any
discretionary power of the authorities and shoudd directly accessible to the
parties concerned.

The Romanian Criminal Procedure Code in force igsl as a general rule, the
triple degree of jurisdiction in criminal mattehet defendant being entitled to
benefit both from a trial in first instance and thelinary ways of attack: appeal
and recourse; following the latest legislative adreants brought to the current

1ECHR, decision as of November 30, 2006, in case et@against Romania, para.81 (Udroiu &
Predescu, 2008, p. 907).

2 ECHR, decision as of September 6, 2005, in caseuoéfka against Ukraine, para. 59; ECHR,
decision as of May 4, 1999, in case of Kucherengairest Ukraine (Udroiu & Predescu, 2008, p.
907).
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Criminal Procedure Code (by Law no. 202/20)1¢his right was restrained, to the
purpose that only the cases tried in first instaatcihe court may still run through
both ordinary ways of attack.

In the Romanian criminal proceedings legislatioa tregrees of jurisdiction and
implicitly, the system of ordinary ways of attackve known a certaiavolution in

time Therefore, the Court of Cassation which had tleeetions was created in
1861, the second section dealing with the crimapgdeals (Miliescu, 1962, p. 24).

Subsequently, the Criminal Procedure Codices 4864 (strongly inspired by the
provisions of the French Code of Criminal Instran)i made the first mentions as
regards the degrees of jurisdiction, regulatingpbssibility to attack the decisions
and sentences.

Carol the Second Criminal Procedure Code as of ,183fiates the existence of
degrees of jurisdiction, providing as ordinary wajsattack: the oppositiénthe
appeal and the recourse. (Pop, 1948, p. 381)

By Law no. 345/1947 by which the so-called justice reform was caribed, the
opposition and appeal were dissolved, the onlynamgi way of attack remaining
the recourse; following this amendment it was aksguired a reconsideration of
the recourse institution which had to substitute thck of appeal, being thus
transformed into a way of attack both as to fact lam.

The Criminal Procedure Code that entered in fonc&969 maintained the system
of the two degrees of jurisdiction: trial in fiigistance and recourse.

By Law 92/1992 on judicial organizatibrihe appeal was reintroduced in our
judicial system, the trial in appeal representing second degree of jurisdiction,
after the trial in first instance and before thaltin recourse. The regulation of the
appeal in the matter of criminal proceedings wasiexh out by Law no. 45/1993

for the amendment and completion of the CriminalcBdure Code. The regulation

! Law no. 202/2010 on certain measures to accel#tatsettlement process, published in the Official
Monitor no. 714/26 October 2010 and entered indane September 25, 2010.

2 Opposition was a way of attack addressed to ttreggal court in order to retract the prior deaisi
issued in default, to call into question and issuew decision (Pop, 1948, p. 381).

3 Law no. 345/1947 amending the Criminal ProcedurdeCpublished in the Official Monitor no.
299 bis as of December 29, 1947.

4 Law no. 92/1992, republished in the Official Gagenho. 259 as of September 30, 1997,
subsequently repealed.
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of the three degrees of jurisdiction is also man&d in the current Law no.
304/2004 on judicial organization.

3. Legislative Amendments Operated by Law no. 202020 in Relation
to Degrees of Jurisdiction

As mentioned above, in order to insure the celerdtthe criminal trial, a series of
amendments were brought to the current Criminat&tore Code by.aw no.
202/2010 on certain measure to accelerate the trial settlement. In fact, Law no.
202/2010 was adopted both in order to insure therigeof criminal proceedings
and to prepare the implementation of the new cdties|aw including some of the
regulations included in the new Criminal ProcedDoele (Law no. 135/2010).

This is why, its initiator, the Ministry of Justiceamed this law from the very
stage of public debatesthg small refory thus delimitating it from the ,big
reform” of the criminal and criminal proceedinggildation which is meant to take
place by enforcement of the new codes.

To this purpose, in the recitals to this law it vamwn that: ,among the major
malfunctions of the Romanian justice, the most ligrsriticized was the lack of
celerity in case settlement. Since the judicialcpeslings often turned out to be
drudging, formalist, expensive and time-consumong became aware of the fact
that the efficacy of administration of justice atto consists to a great extent in the
celerity with which the rights and obligations laldwn by court decisions enter
the legal circuit, insuring thus the stability dtjudicial relationships inferred to
the trial.

By reforming the procedure codes (...) one meangsaential purpose, to create in
the matter of judicial proceedings a modern legigtaframework able to fully
answer the requirements related to the functioning modern justice, adapted to
the social expectations, as well as to the neddctease the quality of this public
service.

Considering the term foreseen for the entry indoof the new procedure codes
(...), it is required to create some proceedingsnsowith immediate effects — in
the preparation of implementation of codes and meg to the legislative
solutions consecrated by them — liable to facditéhe efficiency of judicial
proceedings and settlement of the trials with dglér
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Therefore, theeduction of the number of degrees of jurisdictionis among the
legislative amendments brought by Law no. 202/2@&spite the fact that our
criminal proceedings system still maintains theutation of the triple degree of
jurisdiction, running through these three degresesot a rule anymore, only some
of the cases still being able to be tried in finstance, in appeal and in recourse.

Therefore, according to art. 361 para.l Sectiaf the Criminal Procedure Code it
may be attacked by appeal, except for the following

a) the sentences pronounced by first instancepurt

In the context of the latest legislative amendmemtsrated in order to accelerate
the trial settlement, the courts no longer try ppeal so that all the sentences
pronounced by the first instance courts were exteffom this way of attack.

The exception of these sentences from appeal dotesemove the possibility to
attack them in recourse; therefore, the recounse=sents the only ordinary way of
attack in these cases.

b) sentences pronounced by military cdtrts

The reason for the exception of these sentences difgpeal is the same as in the
abovementioned case (the one regarding art. 3@l1pi@tter a).

c) the sentences pronounced by courts of appediiditary Court of Appeal;

Exception of these sentences from the way of attd@ppeal is explained by the

fact that they are pronounced at the last but emel lof the hierarchy of court

instances above which there is only a single stépigh Court of Cassation and

Justice which never tries in appeal. On the othedhthe legislator considered that
the level of professional competence of the judg®s instances insuring, in these
cases, the two degrees of jurisdiction (they trfiist instance and in recourse)
represents real guarantees for the legality anditgobf the solutions given.

d) sentences pronounced by the criminal departofahe High Court of Cassation
and Justick

This exception is also justified by the same argusieas the ones above
mentioned; the supreme instance represents théledtin the hierarchy of court

Art.361 para. 1 letter.a of the Criminal Proceduré€@s amended by Law no. 2022010.
2Art.361 para. 1 letter b of the Criminal Procedurel€as amended by Law no. 202/2010.
3Art.361 para. 1 letter d C. of the Criminal ProcedOoele, as amended by Law no. 281/2003.
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instances, beyond which there is no other instéamdey a potential ordinary way
of attack against a decision pronounced by the idighrt of Cassation and Justice.
The sentences pronounced in first instance by tigh Ii€ourt of Cassation and
Justice may be attacked by recourse still at thyh Idiourt of Cassation and Justice
but their trial shall be made subject to anotheucstire of the panel of judges
(Panel of 5 judges).

e) sentences depriving one of a certain authority;

Sentences depriving one of a certain authority beylassified in sentences that
may not be attacked in appeal but they may be lathin recourse (such as
sentences depriving one of a certain authority hicivthe instance is disseizined
and returns the case to the prosecutor in accoedastt art. 332 para.l of the

Criminal Procedure Code) and sentences that mapenattacked by any ordinary
way of attack (such as sentences depriving oneceftain authority by which the

instance declines its competence to another instaacording to art. 42 paragraph
1 of the Criminal Procedure Code — competence riin sentence’s)

When regulating the declination of competence @tof the Criminal Procedure
Code) and return of the case to the prosecutar3agt of the Criminal Procedure
Code), the legislator uses the term of disseizinnefance and not the term of
depriving one of a certain authority. This distiootof terminology does not infirm

though, the nature of depriving one of a certaithatity that the respective
decisions have in reality; in the intention of flegislator the name of depriving
one of a certain authority used in art. 361 of @rminal Procedure Code is
equivalent to the name of disseizin used by art.add 332 of the Criminal

Procedure Code because, by disseizining itself,inbB@nce, at the same time,
deprives itself of a certain authority (Theodor@74, p. 12).

As shown above, a case of depriving one of a cedaaihority is represented by the
sentences returning the case to the prosecutorordiog to art. 332 of the
Criminal Procedure Code, the return of the cas¢éhéoprosecutor, in order to

! The legal literature (Antoniu, Volonciu & Zaharib988, pp. 11-12) makes the distinction between
the act of disseizing and the act of depriving ofha certain authority. The act of disseizing is #tt

by which the judicial body seized, finding that teize is not made according to the law, or itds n
competent to settle the case, returns the fildéobibdy that drew out the act of seize in orddseo
remade or sends the file to the competent bodyinduhe trial, the instance disseizes itself and
returns the file to the competent instance or ® phosecutor, if the criminal investigation was
performed by another body than the competent ane3@2 of the Criminal Procedure Code). The act
of depriving one of a certain authority is the lagtwhich the instance legally seized finds thét ot
competent to try the case, sending the file tactirapetent body.
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remake the criminal prosecution, is decided by sienj if the instance, finds,
before the end of the court investigation, thahim case subject to trial the criminal
investigation was performed by a body other tham ¢bmpetent one; also, the
instance disseizines itself and returns the casieet@rosecutor in order to remake
the criminal prosecution in the event of failure domply with the provisions
regarding the seize of the instance, the presehtteealefendant or of respondent
and its assistance by the defender.

Another case of depriving of a certain authorityapresented by the competence
declination sentences which are an exception t@apand to recourse (art. 42
para. 4 of the Criminal Procedure Code). The lagslconsidered that, since they
are not pronounced following the settlement on therits of the case, the

competence declination sentences do not aim tidsrand interests of the parties
and, this is why, there is no reason for which ¢ixercise of the ways of attack
should be accepted in their case.

f) sentences pronounced in the matter of execuwdfacriminal decisions, such as
those regarding rehabilitatibn

This last exception was expressly regulated as#mee time with the amendments
brought to the Criminal Procedure Code in 2006 |¢lgéslator considering that, in
order to simplify the procedures and to emphastze ¢fficacy, both if the
execution instance pronounces itself upon somesssegarding the execution of
decisions and in case of rehabilitation, it is noder needed to run through the
three degrees of jurisdiction.

It is noticed that in all these cases when thé ¢aa be made only in two degrees
of jurisdiction, the parties and the prosecutordfigronly from the way of attack in
recourse but this is fully devolutive, the instaegng obliged, besides the grounds
invoked and the requests formulated by the appeltaralso examine the whole
case under all aspects.

4. The Provisions of the New Criminal Procedure Coelin the Matter of
Degrees of Jurisdiction

Trying to answer the requirements to reduce the tohthe criminal procedures
and to simplify them and to create a unitary jutisience, according to the

IArt. 361 para. 1 letter f of the Criminal Proced@ede, introduced by Law no. 356/2006.
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jurisprudence of the European Court of Human Rightaw no. 135/2010 on the

new Criminal Procedure Code® also brings amendments as regards the degrees of
jurisdiction. Therefore, in order to insure theec#y of the criminal trial and to
accelerate to settlement of the criminal casesewutite conditions in which the
guaranties in the stage of criminal prosecution #edtrial in first instance will
increase, in the matter of ways of attack, the nede provides the ordinary way

of attack of the appeal, fully devolutive.

The instance of appeal will be able to adminisgim the evidences administered
in first instance and it will be able to administeew evidences, being obliged,

besides the grounds invoked and the requests fatetilby the appellant, to

examine the case and to check the decision ofistarfstance under all aspects as
to fact or law (art. 417 para. 2 of the new Crirhireocedure Code).

According to the European integrity principle, @ditional and European authorities
should make sure their decisions cohere with tts¢ gecisions of other European
and national authorities that create and implerttemiaw of a complex but single
European legal order (Besson, 2004, p. 257).

Therefore, the new Criminal Procedure Code maistainly one ordinary way of

attack offering efficiency to the principle of double gtee of jurisdiction,

provided by article 2 para. 1 of Protocol 7 to theropean Convention for the
Prevention of Human Rights and Fundamental Lib&rtie

As regards the recourse, it will become an extiaargt way of appeal (under the
name of recourse in cassafiprexercised only in exceptional cases and only for
grounds of illegality. The recourse in cassatioallshursue the insurance of a
unitary practice at the level of the whole counthypugh this extraordinary way of
attack, whose settlement is exclusively in the osta@pce of the High Court of
Cassation and Justice, being analyzed the compliahdinal decisions attacked

IRecitals to draft of Romanian Criminal Procedure Cedeéd in 2008, WWW.just.ro.

2Law no. 135/2010 on the new Criminal Procedure Cpdblished in the Official Gazette no. 486/15
July 2010; in accordance with art. 603 of Law n@b/2010, this code enters in force on the dateto b
established in the law for its application and with2 months as of the date of publication of this
code in the Official Gazette of Romania, the Gowsgnt shall send for adoption by the Parliament
the draft law for the application of the CriminabBedure Code.

3t is made, therefore, the distinction between qrese in cassation” —extraordinary way of attack
that may have as effect cassation (abrogatiorf)etiecision attacked and ,recourse in law interest”
extraordinary way of attack that does not havecesfeipon the reexamined decision and upon the
situation of the parties to the trial.
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with the rules of law, by reporting to the cassatiases expressly and restrictively
provided by law.

5. Conclusions

In conclusion, in the current Romanian criminalgaedings system (even after the
amendments occurring through ,the small reform§réhis no case in which the

trial on the merits is limited to a single degréguaisdiction, not being possible the

pronouncing in first and last instance of a corwittdecision or which contains a

LStatement of guilt”, which means that the requiesnts of article 2, paragraph 1 of
Protocol 7 to the European Convention are compiikial
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