JURIDICA

The Institution of Juridical
Assistants in the Current Romanian
Legislation. The Necessity Of Reform in
Accordance with Examples Offered by
Comparative Law

Lavinia ONICA CHIPEA !

Abstract: The paper analyzes the institution of judiciabistants in the context of the current
Romanian legislation and the specialty legal liigm The presentation of doctrinal views on the
need for reform of this institution, the examplesnfi comparative law systems (German, English,
French), the conclusions of our own study carried [y means of sociological inquiry, whose
subjects were specialists actually involved in firecess of solving individual labor conflicts,
represented the necessary support for the forrounladf suggestions of &erenda lawmeant to
improve and streamline its operation. The formulgieoposals may provide the legislator support in
the course of perfecting, at the level of regulatiaf the process of specialization of labor judsdn

in the Romanian legal system.
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1. Introduction

In solving individual labor conflicts, in the Roman legal systemc¢ourts have
had exclusive jurisdictionsince 1992, being eliminated the special powers of
different bodies, which were given up subsequemtigt commissions, the superior
hierarchically administrative organ, the collectivenagement organ etdii¢lea,
2012, p. 958)

In this regard, the provisions of Art. 208 of La®2/2011 of social dialogue
expressly provide that, in regard to the settlenadniabor disputes, the general
competence belongs to jurisdiction courts.

The composition of panels for solving individudbda disputes shall be determined
by the provisions of article 55 of Law no. 304/2004 judicial organization,
republished, as amended by Law no. 202/2010, aicgprtb which the first

! Lecturer,Faculty of Law, Department of Law and Administrati8ciences, University of Oradea,
Oradea, Romania. 26 General Magheru St., OrademePi9259 408 105. Corresponding author:
laviniachipea@yahoo.com.

AUDJ, vol. 9, no. 2/2013, pp. 134-143

134



JURIDICA

instance tribunal for the settlement of labor awdia security disputes shall
consist ofone judge and two judicial assistants.

To address the appeal, ordinary way of attack siheeadoption of NCPC the
panel consists of two judges, according to the vsua, 2013, pp. 255-263).

Judicial assistantenter the composition of the panel that deals érfitist instance
with the cases of labor and social security dispytarticipates in the deliberations
with advisory vote and signs the pronounces deatjsitheir opinion being
registered at the judgment, and the separate otigatiog itself. When the judges
who enter the composition of the panel do not resgleement on the decision that
will be pronounced, the process is judged agampanel of divergenée

Lack of judicial assistants’ signature is “a cafiserevocation of the judgment,
because only this confirms that the decision waertawith their advisory vote”
(Barbu & Lozneanu, 2004, p. 46).

In practice the question arose whether judicialstmsts have only the right to
motivate a separate opinion, such a restriction eing prescribed by law.
Moreover, the Rules of Procedure of courts makedistinction in Article 37,
forcing judicial assistants to motivate all pronoed judgments (no longer states
as in Law no. 304/2004 that it is just a separagieion) and to study thoroughly
the files to whose solution they are involved.

The legal specialty literature believes that thenstidtative nature of judicial
assistants’ vote is “the most blatant and seriousr eof regulating Law no.
304/2004 “, because both the European Court of HuRights and the regulations
issued by the Council of Europe and the very furefal Romanian act after
review, creates the possibility of participationSpecialized instances of people

INCPC, the new Code of Civil Procedure, was adopted.aw no. 134/2010, republished in the
Official Gazette, Part |, no. 545 of 3 August 2012.

2Regarding the application of the provisions NCP@lIrprocesses started before the entry into force
of the new Code, the procedural provisions appleaball be those provided on 31 January 2013 in
the current civil procedure code and the new coitlebe applicable only to disputes triggered after
February 2013. On the other hand, even if in ther@UNCPC provisions will be modified, it is to be
noted that the principle of the immediate applmatof new civil procedure law, enshrined in the
Romanian civil procedure has been replaced withptirciple: "the law of procedure according to
which the process starts is the law of procedurdennwhich the process is completednd the
article. 24 of the NCPC provides thgirocedural provisions of the new law apply otdyprocesses
and foreclosures initiated after its entry intoder” and Article 27 thatdecisions remain subject to
appeal, grounds and deadlines set by the law undiéch the process started. ".

SArticle 17 paragraph 1 index 1. of Law 92/1992rdudticed by Article | section 6 of GEO. 179/1999,
approved and amended by Law no. 118/2001 refewmethé composition of the panel for the
settlement of labor disputes of one judge and tudicjal assistants; following the approval of
Government Emergency Ordinance no. 20/2002 amenalimty supplementing Law no. 92/1992,
Article 17 of the mentioned normative act providbeé composition of the panel for settlement of
labor disputes of 2 judges assisted by two consultegistrates.

“Article 55 para. 3 of Law no. 304/2004 on judicaganization.
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outside the judiciary that can “perform themselvasjilarly, along judges the
justice act.” Ticlea, 2012, p. 977)

Also the doctrine appreciated that “there is a r@ictionin terminisbetween the
quality of membership of the judge panel and thiddemtive vote for some and
consultative for others, since the judgment isvée#id by all members, the one
who is part of a deliberative structure, as theehamay not have only advisory
vote” (Beligideanu, 2004, p. 17). In essence, therefore, |dgicald legally,
everyone is entitled by law to be part of a parigldges of a court, even if he is
not a career judge, he must “pronounce his riginid aot to express a simple
opinion, which in fact anyone can do (Corsiuc, 200482).

In a more recent doctrine, it was even proposecemounce the participation of
judicial assistants in panels that solve individabr conflicts, their keeping being
regarded as “manifestly objectionable” and “bothnesessary, harmful and
unnatural” and their presence created the imprestiat judges are actually
“pseudo-judges”, who must consult with judicialiatnts mandatorily in order to
perform their mission (Beligdeanu, 2009, pp. 16-18).

The view was also expressed that judicial assistamtestiture only with advisory
vote representsle lege latathe current correct solution, the future grantiog t
judicial assistants the right to vote deliberatvelould be desirable only to make
the specialized jurisdiction more effective butitl be possible only on the basis
of corresponding changes to the Constitution (Adlsan Volonciu, Dima &
Cazan, 2011, p. 315).

Judicial assistants are appointed by the Minisfetustice, at the Economic and
Social Council's proposal for a period of 5 ye#ihgy enjoy tenure stability (art.
111 par. 1 of Law no. 304/2004), they are subjedy ¢o law and the statutory
provisions on the obligations, prohibitions andoimpatibilities of magistrates also
apply to them (Article 111, paragraph 2, article21article 113 of Law no.

304/2004).

According to the provisions of article 110 of Law.r804/2004, the persons who
meet the following conditions may be appointed gialiassistants:

- Romanian citizens, residing in Romania and havitigdgal capacity;
- arelicensed in law and prove an appropriate thieatdraining;

- have experience in legal positions for at least&'y;,

- have no criminal record, no tax record and a gepdtation;

- speak Romanian;

- are capable medically and psychologically to hdfite.

Regarding the legal status of judicial assistaittbas been the subject of many
controversies. Thus, the entry into force and neaiahce of Law no. 304/2004 of
the advisory vote of judicial assistants displeasaibns and employers alike,
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“both claiming lack of practical utility” under thercumstances, of the presence in
panel of representatives of the social partners{itiu, 2007, p. 208).

The doctrine also argues tHaaw no. 304/2004 on judicial organizatiaioes not
expressly involve, as it would be normal, the intipdity and independence of
judicial assistants, despite the legal proceduréheir appointment (Athanasiu &
Dima, 2005, pp. 360-363).

Another issue discussed extensively in the referditerature on the institution of

judicial assistants concerns their quality of lassdyates. Thus, in an opinion the
idea was upheld that, the condition contained fiiclar110 b of Law no. 304/2004,

namely that judicial assistants should be licerisddw, “may generate dispute” as
the purpose of their presence in the panel “isto@xtend the legal knowledge of
judges, but those relating to production and tHatioms of practice between

employers and trade unions “(Dimitriu, 2007, p. 208

The model which inspired the Romanian legislatos wace again the German
one, but in the latter system, the judge is asbisierepresentatives of employers
and trade unions, not only with advisory vote, aghe Romanian law, but with
deliberate vote, without the condition of a law ey their usefulness in panels
adjudicating labor disputes resulting thereforarfrthe quality of people having
the necessary experience to extend the judge’spéoa regarding the case. In
another opinion, which we share, the idea is supdothat along with “the
vocation of the real,” i. e. the knowledge of protion, of labor in various sectors,
it must be rationally imposed, based on the curoemplexity of the labor and
social security legislation, the need for those velne part of a panel of judges,
even if only in an advisory capacity, “to have gdkexpert training” (Stéhescu,
2012, p. 904).

In the European Union, one distinguishes betweesdernic recognition and

professional recognition. In situations when thefg@ssion is regulated in the host
country, the application for obtaining professiocattification in the member state
is required. (Nechita, 2010, pp. 92-93)

2. The Regulation of the Institution of Judicial Assisants in Compared
Law

The analysis of the legal provisions governingitigtitution of judicial assistants
in the Romanian legal system and especially inréierence literature in which
many controversies are emerging related to ther tlegjal status in general,
highlights the need to appeal to comparative lavijclv is able to provide
examples of regulation to the Romanian legislator.
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Thus a brief foray into comparative law emphasifest a typology of labor

jurisdiction are specialized courts, either as aotoous labor bodies of
jurisdiction, found for example in Germany or Engla or as bodies of work

jurisdiction included in the system of courts ofrooon law, such as the example
of the French legal system.

Although in comparative law, specialized courtschion, composed exclusively of
professional judges, as in the case of Spain, te&Beoften have a tripartite

composition, consisting of representatives of trad®ns and employers, in their
role of parts of the employment relationship.

Thus, in the German legal system, in the competentt in labor jurisdiction,
professional judges are included (or career judges) judicial assistants (also
called in the doctrine “honorary judges” or “assesy (Calinoiu, 1998, p. 45).

Judicial assistants within the labor courts oftfirstance and the Court of Appeal
in labor are appointed for 4 years by the Ministiy.abor and Social Affairs of the
land, on the basis of lists submitted by the uni@usne labor organizations and
employers’ associations within that legal distritt. current practice, judicial
assistants nominated by unions are almost alwagpl@en the union leadership
and the employers may be represented by peoplehén mianagement of
organizations, members of management companies/idodl owners or other
trusted persons (Weiss, 2004, p. 99). The selegtiocedure for judicial assistants
for the Federal Labor Court follows the same patteith the only difference that
in this case, the last word belongs to the Fedéiilstry of Economics and Labor.

Judicial assistants have the same powers as pfakgidges, benefiting from the
same independence. They are obliged to keep dberekliberations of the Court,
they have the right to study the files and cancasstions during the hearing of the
parties, their representatives, withesses and eperorder to clarify the facts. In
terms of their status, it is interesting to notitet judicial assistants may be
required to perform duties, in the event of refusaky can be fined
administratively. They can be revoked, but only thé request of supreme
authorities in matters of employment, in the calssenious breach of their duties.
Called by the doctrine “honorary judges” because fanction performed is
without pay, they have the right to be providedHoy institutions in which they are
employed, the time required for the exercise ofcfioms, including time for
training and information. The law of rewarding homy judges (judicial
assistants) “is meant to regulate a system of auydravel expenses and other
expenses incurred by authoritiesa(i@oiu, 1998, p. 45).

In the system of law in England, courts have aattife structure. Their President is
a professional lawyer (barrister or solicitor) whas been qualified for at least 7
years and is appointed by the Lord Chancellorsa=siby two assessors appointed
by the Secretary of State in matters of employmantthe trade unions and
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employers' proposal Although the president's role is to control tiaduct of the
procedure, the assessors can intervene and theirsvequal to the President’s one,
in all situations. Also, their position during tlease is independent; they are not
acting as representatives of their organizationspractice, most decisions are
taken with unanimity (Deakin & Morris, 2005).

Before 1993, the presidents of courts could soases without the participation of
assessors only under limited circumstances sucteraporary problems. After
1993, TURERA has extended the jurisdiction of the President|utiing for
example the cases of unauthorized payment dedsctiemployer’'s rights etc.
Even if dealing with cases just by the Chairmaredsines savings, his using
deprives the system from the experience of therotiembers, which in many
circumstances is significant.

The Court of Appeal for labor issues (Employmentp@gl Tribunal), in the
English legal system also has a tripartite stragtwonsisting of a judge and
members who are not lawyers with special knowleolgexperience in industrial
relations, but representatives of employers ankersr Members are appointed by
the Queen at the recommendation of the SecretanStafe in matters of
employment and of the Lord Chancellor. An appealdsmally heard by a judge
and two appointed members who, despite pronourminguestions of law, may
vote even against the judge. The judge can heacdbe alone when it comes to
provisional issues and can, normally, hear the @lpgdene, if it's about the original
decision that was taken by the president of thetcauthe absence of appointed
members.

One of the original features dfouncils de Prud’hommem the French legal
system is that they are composed exclusively ottetkjudges. A presiding
professional judge is eliminated and those intetestmployers and employees are
judged by their peers because the law has not giserio the suggestion that these
should be designated by the employers.

Voters asked to choose counselors are very diversekers, from the age of 16,
even the unemployed and foreign workers having right to participate in

elections (Glinoiu, 1998, p. 58). For a person to be electethese councils, he
must be aged 21 years and have French nationaditiy,is about judging on behalf
of “the French people”. The retired also have theacity to be elected for a period
of 10 years since the withdrawal from activity. &beal rolls are made taking into
account the documents submitted by the mayor anésses. Voting takes place in
sections, during work-hours, without loss of saldiging carried out in a place

!In cases of sexual discrimination efforts are nadeclude in the court structure at least one woma
and in those of racial discrimination of a membéthvexperience and training in race problems; in
practice T. U. C. (Trade Union Congress) and d. BConfederation British Industry) function.

2 TURERA 1993 represent@ade Union Reform and Employment Rights Act
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close to the workplace, with proportional repreadoh, based on lists of
candidates generally presented by confederaticsh®@ganizations of employees.

Complaints related to the electorate, to eligipjlitb regularity and the receiving of
lists of candidates are, according to law, of tbenpetence of the first instance
court (art. L 513-3, N and L 513-11, 513-108 R &ih C. trav.). Councils are
fully renewed from 5 to 5 years. The judge hasuditial mandate”, distinct from
the political mandate (as in the case of MPs) emfthe professional mandate (as
in the case of the elected delegate of staff) (dade2004, p. 160).

Another feature of this organism is its parity; #hommes Councils are composed
of equal numbers of employees and employers (dr2. 5 -1). This general
principle of parity attracts the obligation of pgaieg the council alternately, and
the obligation to resort, in the case of split ydtethe presence of a court judge,
who intervenes as a third party (art. 513-3). H® dlas as effect removing any
possibility of resorting to a single judge, inclodiwhen it is about the competent
structure that solves appeals. However, parityttenaated when the board sends
the proceedings of a case to one or two reportigselors (art. L 516-2).

Counselors prud’hommes have the status of magistrahsuring justice and their
remuneration comes, since 1979, from the statediuddis regulation resulted in
an improvement of the councilors’ status, in thggiyment plan, in their protection
and training. (Articles L 514 t- 1. 2 and 3). Thats of advisors differs, in some
respects, according to the college to which thejorlig the employers or
employees. Thus, its essential elements refer az@dud, 2004, p. 160):

- The amount of money that is allocated to employ@encilors must be equal to
the amount they ought to earn at the workplacdaHerperiod in which they work
as advisers. It is advanced by the employer, thisiréimbursed by the state.

- Participation of an employee, elected prudomroahcilor, in the work of justice
should not be a cause for the termination of theiployment, their dismissal can
only take place following a decision of the labaspector.

Counselors are therefore a protected category pfames (Art. L 514-2, sending
to art. L 412-18, relative to the union delegat3)ey must have the free time
necessary to complete their duties (Art. L 514Ahsences from work of college
counselors do not imply any diminution of their quansation or benefits and this
time is considered a job duration for determining tights they are entitled to.

- Also, during their term of five years, they mumnefit from 6 weeks off for
training, the expenses being paid by the statel(&14-3si D 514-1s).

Employee or employer, the prudominal advisor is agistrate and not a
representative of an organization or a represaetatif his electoral body.
Incompatibilities and specific requirements arisfrgm here, connected with the
parity nature of the institution and the possibitf appeal, provide “ipro jure”, the
14C
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respect of the impartiality requirement imposedcéfmlly by art. 6-1 conv. EDH.
Accordingly, the status of the prud’hommes cousedretary improved, who was
integrated in the clerk category, becoming a @eilvant (art. L 512-14).

3. Proposals of Reforming the Institution of Judical Assistants in the
Romanian Law System

The starting point in the formulation of this ldgisve proposal is, as previously
mentioned, the current statutory provisions govegnihe institution of judicial
assistants, namely Article 55 of Law no. 304/2004 jadicial organization,
republished, amended by Law nr. 202/2010, Artidlefgara. 2 thesis Il of Law no.
304/2004 on judicial organization, republished.

Thus, we believe that, invoking the arguments im ttioctrinal ideas of
jurisprudence and especially of comparative lawsg@méed in our scientific
approach, for continuing or completing the processspecialization of labor
jurisdiction in the Romanian legal system the foilog are necessary:

- Panels for settling labor disputes and social &sce should be formed both
by career judges and by two judicial assistantsjlar to the court configuration
which solves background cases (panels of ordiremydourt, which, according to
legislative proposals will be replaced by courtsciglized in labor) (Onica Chipea,
2012, p. 347);

- Judicial assistants that make up the panels ofemidghould express a
deliberative vote.

a. Regarding the establishment of appeal court pawéh the participation of
judicial assistants, brings as argument, in additto the examples from
comparative law, the points of view expressed leyetkperts surveyed by means of
the sociological method of focus group, whose agsiohs were comprised in a
study (Onica Chipea, 2010, p. 9). Judicial assistain their capacity of
representatives of the parties in the employmelatiom, namely employee and
employer, participate in solving individual laborondlicts, completing the
deliberative structure by the fact that along vilikeir absolutely necessary legal
knowledge, they have “the vocation of the realg.ithe knowledge of production,
of labor in various sectors. Moreover, their preseim work panels is supported by
the spirit of labor jurisdiction in the Romaniamg# system, a jurisdiction designed
to intervene in the settlement of conflicts withesific tools, arising from the
particular nature of the employment relationshipheTjudicial assistants’
participation in work panels represents one of phiaciples specific to labor
jurisdiction in the Romanian law system.
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b. Regarding the support of the need of attributjngicial assistants the
deliberative vote, we mention as arguments, thasidexpressed in doctrine and
judicial practice, to which we rally, as well asetimany examples offered by
comparative law.

One of the conclusions of our own, previously cigtddy is that it is absolutely
necessary to attribute deliberative role to judiassistants in order to justify their
presence in labor panels. Otherwise, as existing legulate, judicial assistants
have only an advisory role and may even be absemt the trial (Chipea, 2010, p.
10). Some of the interviewed specialists suppottesl idea that it would be
necessary to establish specialized courts in latigputes, consisting only of
representatives of employers and trade unions, lygodicial assistants, involving
career judges only in exceptional cases of disputappeal, idea consistent with
the existing regulation in comparative law, speailiy in the French legal system,
where, as we have developed in this paper, Prudie@ouncils are composed
only of representatives of the parties of the emplent relationship, career judges
being called only in cases of parity, as third igart

4. References

Athanasiu, Al. & Dima, L. (2005)Dreptul muncii. Curs universitar/Labor law. Univéss course
Bucharest: All Beck.

Athanasiu, Al., Volonciu, M. ., Dima, L., Cazan @2011). Codul muncii. Comentariu pe
articole/Labor Code. Comment on article®l. Il. Bucharest: C. H. Beck.

Vlad,Barbu& Lozneanu,V. (2004) Aspecte privind catgna si compunerea instaslor
judeditoresti Tn lumina noilor reglemedti/Aspects regarding the competence and composiion
courts in the light of new regulationRevista roméai de dreptul muncifThe Romanian labour law
no. 4/2004.

Beligradeanu,S. (2004). Consideta de ansamblusi observaii critice referitoare la tribunalele
specializate de muacsi asigudiri sociale, precumsi la asisterii judiciari, In lumina Legii nr.
304/2004 privind organizarea judici#Dverall considerations and critical observationsspecialized
labor courtsand social insurance, as well as jat@&ssistants, in the light of Law no. 304/2004 on
judicial organizationDreptul/The Lawno. 9/2004.

Beligradeanu,S. (2009). Consideta critice asupra diversitii nejustificate a reglemeintilor legale
privind competeta material a instatelor judedtoresti in domeniul soltionarii conflictelor de
munci/ Critical considerations on the unjustified divgrsof legal regulations on the material
jurisdiction of courts in solving labor disputd®evista romahde drept privat/ The Romanian private
law, no. 3/2009.

Calinoiu, C. (1998).Jurisdigia muncii —aspecte teoretigeé practicelabor jurisdiction- theoretical
and practical aspect8ucharest: Lumina Lex.

Corsiuc, O. M. (2004). Consideiiareferitoare la instittia asistetilor judiciari in lumina noii
reglementri prin Legea nr. 304/2004/ Considerations relatethe institution of judicial assistants in
the light of new regulations by Law no. 304/20B4vista roméaé de dreptul muncii/ The Romanian
labour law, no. 4/2004.

142



JURIDICA

Deakin, M. & Morris, G., S. (2005)Labor Law 4th edition. Hart Publishing c/o International
Specialized Book Services, Portland.

Dimitriu, R. (2007).Legea privind solgionarea conflictelor de mudc Comentariisi explicaii/Law
regarding solving labor disputes. Comments andanations Bucharest: C. H. Beck.

Mazeaud, A. (2004Droit de travaifLabour law4 édition. EJA, Montchrestien: Librairie générdée
Droit et de Jurisprudence.

Nechita, E. A. (2010)Libera circulgie a persoanelor Tn spial Uniunii Europene/ Free movement of
persons within the European Unid@radea: Agora University Press.

Onica Chipea, L. (2012Regimul juridic al conflictelor individuale de muficThe legal regime of
individual labor conflicts Bucharest: Universul Juridic.

Onica-Chipea, L(2010). Is legislative intervention required in fjheisdiction of the Romanian legal
labor systeriAgora International Journal of Juridical SciencesThe consequences of European
integration on the legal system in Romanial. V, No. 1,2010.

Stefanescu, |. T. (2012)Tratat teoreticsi practic de drept al muncii/Theoretical and pragti treaty
of labor law ed. a-ll-a. Bucharest: Universul Juridic.

Ticlea, Al. (2012).Tratat de dreptul muncii. Legisia, doctrinz, jurisprudena/Treaty of labor law.
Legislation, doctrine, jurisprudencBucharest: Universul Juridic.

Ursua, M. (2013).The solving of labour litigations according in tiew Civil Procedure Codim
Popoviciu, A. C, Cigan, Drhe frontier worker — new perspectives on the laiarket in the border
regions Bucharest: C. H. Beck.

Weiss, M. (2004). Sistemul tribunalelor muncii Ter@ania/The system of labor courts in Germany.
Revista romai de Dreptul Muncii/ The Romanian labour lamo. 3/2004.

145



