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Abstract: Objectives: A property right is the exclusive authority to deténe how a resource
used, whether that resource is owned by governoreny individuals. In the context of land, it iset
authority of the land owner to determine its useothterwise. On the otherand, compulsor
acquisition is the process by which government iabkend from private owners for developmi
purposes in the best interest of the community.s€hdiametrically opposed concepts of prop
rights and compulsory acquisition is reconcilwith the payment of compensation for -
extinguishment of private property righlmplications: In Nigeria, these two concepts have a his
of mutual conflicts, resulting in congruous resmng most of the time, until the introduction of:
Land UseAct 1978. With the coming of the Act, the pendultas tilted in favors of compulso
acquisition to the detriment of private propertghts; as compensation fails to assuage the
occasioned by expropriatioMalue: The paper explored the dichotomgtlveen private proper
rights and compulsory acquisition in Nigeria in thst 50 years and submitted that the process 1
the Land Use Act changed the equilibrium that exidbetween these two concepts and produc
skewed and unfavorable resultthe detriment of private property rights and Nadiloaconomy. I
finally proposed a new equitable arrangement tajtregmire
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1. Introduction

Sustainable development uires governments to provide public facilities
infrastructure that ensure safety and security,lttheand welfare, social ar
economic enhancement, and protection and restorafithe natural environmer
A proper step in the process of providingse facilities and infrastructure is t
acquisition of appropriate lar* However, land is scarce and the land may nc
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available or on sale at the time it is requirederEffiore, in order to obtain land
when and where it is needed, governments have tweerpof compulsory
acquisition of land: they can compel owners to #®ir land in order for it to be
used for specific purposes. The exercise of thigegoment power necessarily
brings losses to the affected individual(s), whathimes go beyond the economic
loss of the land and include social, religious anttural loss (Nkosi, 2012) It
thus requires finding the balance between the putded for land on the one hand
and the provision of land tenure security and thatgetion of private property
rights on the other hand. (Land tenure studiesQp01

To assuage the loss, the government provides cafpen to the affected
person(s) which compensation is mostly inadequétewever, even when
compensation is generous and procedures are ggnéail and efficient, the
displacement of people from established homesnbases and communities will
still entail significant human costs. It is thenefdmportant to give imprimatur to
the steps and procedure for compulsory acquisidod fundamentally to the
compensation offered to the affected victims ineordo provide a just and
equitable governance and social justice to all.

Lately, government use of compulsory acquisition &nd use control powers
appears to be increasing worldwide as the desinpublic facilities and supporting
infrastructures and the competition for usable hwable space intensifies. The
need for large, relatively undeveloped areas foicaljure and conservation often
competes with the government's obligation to previahd zoned for residential
purposes, commercial and industrial developmend, @ther largely urban uses
(Tsuyoshi &, David, 2002, p. Q)Urbanization drives the demand for buildings and
highways, rapid transit systems, and airports,thetfree market does not always
result in a logical and equitable distribution afid use.

In the light of the foregoing this paper sets @uéxamine the concepts, philosophy
and rational of compulsory acquisition of land awanpensation in Nigeria from
the historical perspective whilst highlighting thelicy changes in the process and
advocating the need for policy shift in the currdagal and administrative
arrangement.

! Available at: http://ww.wcc-coe.org/wec/what/jpchoes-16-05, accessed 16/04/2012.
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2. Conceptual Framework

Compulsory acquisition or purchase is the procassvbich local and national
governments obtain land and premises for developrpeimposes when they
consider this to be in the best interest of the roomity. It is the power of
government to acquire private rights in land withthe willing consent of its
owner or occupant in order to benefit society. Tdren compulsory acquisition has
a number of connotations which include compulsarchase, expropriation, land-
take or eminent domain (Kakulu, 2008). all cases the owners or occupiers are
denied their property rights for overriding puliliterest or public benefit (Kakulu,
2009).At times, the acquisition is for direct governmeise for public purposes
and often times for public- private use, as formegke when the land is required for
the direct use of a private commercial enterprisefiblic benefit.

In modern times and particularly in the advancedintdes, the ambit of
compulsory acquisition process has widened to deluegulatory taking;
(Melville, 2012} whereby governmental conduct or regulation that aict®
negatively on individual property rights is seen @snpulsory acquisition of
property rights of the citizens (Eagle, 2003his occurs when government
regulation of private property "goes too fagnd deprives the landowner of the
value of his land through enactment of a statutemplgation of a regulation,
refusal to issue a permit or declaration of lané agetland, as endangered species
habitat or as unsuitable for mining; such a takalgo may be compensable.
(Burcat, 2004)

When lands are acquired under compulsory powegsag¢ljuiring authority obtains
an unchallengeable title unencumbered by any egissecurities, burdens or
conditions. The rights of any third party in thebmcts are converted into a
personal right to claim compensation from the atagiauthority for loss of any
heritable rights.

Thus, compulsory acquisition will arise where gowveent without the consent of
the ownertakes over the ownersHipand use of private land directly for

For example the requirement of land for mining arttactive purposes or where land is required for
public/private partnership enterprise.
2 Available at: http://www.expropriationlaw.ca/arge/art00300.asp accessed 25/04/2012.
3 As Justice Holmes put it iRennsylvania Coal Co. v. Mah@80 U.S. 393 (1922).
4 It is this ownership take over that distinguishempulsory acquisition from requisition which igth
temporary takeover of the use and occupation egfeiproperty by the government in the interest of
the general public and or for public use.
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government use or for public private partnership sometimes when government
through its regulation, though not physically takithe land, but has so restricted
the economic value and use of the land in the ta&ngrivate owners. (Schutt,
1996Y

3. Right to Property and Compulsory Acquisition

Compulsory acquisition is founded on the existesfogrivate property right§ The
compulsory acquisition process is a confirmationd arecognition of the
fundamental right to private property, in thatiiep a-priori recognition to private
property rights. Going by the ordinary meaning teé toncept, it presupposes the
existence of ownership rights in other personsidetshe government and the
public in general. It comes into play when the goweent now decides to
compulsorily acquire the property belonging to &eotfor the common good of
the society. This usually arises when the governmerds land for government
developmental purposes and the need to providécpnldastructures by itself and
or through the agency of private commercial entsepr(PPP). Legal and
jurisprudential justification of the compulsory agsjtion process can be found in
the argument that compulsory acquisition limlancing the needs of the few with
the needs of the mah§Marcus, 2010, p. 24).

The corollary to compulsory acquisition is compéiosa paid to the victim of
compulsory acquisition in the form of monetary camgation or resettlement. To a
large extent the law seeks to compensate the vibsed on the quantum and
value of his loss. The compensation paid to thecaétd is probably premised on
the philosophy that no individual should be perdlgrend exclusively be burdened
by the need to provide for the common good of @lthe society. It is thus a
process of equitable redistribution of societaldaur on all, since the compensation
is paid from the common pool of the State.

Given the facts and position in the preceding paay it is pristine to observe and
submit that where there is no private ownershiptsgo land, there cannot be in
existence compulsory acquisition process, save ciocumstances where the

! Available online at : http://caselaw.lp.findlaw.ctata/law_reviews/017fsu_Ir/241/schutt.html -->
Accessed 24/05/2012.

2See: Section 43 Constitution of federal RepublidNajeria 1999 cap. C23 Laws of Federation of
Nigeria 2004.
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interest of the holder is less than ownership;fmitwhen it is the State that holds
the reversionary interest in the land. The existevfcthe two concepts is mutually
inclusive. The need for this clarification becomeznifest when an analysis of the
current regime under the Land Use ‘Aist undertaken. Though a lot of academic
and judicial ink has been poured on the issue aaiher the Act nationalized all
land in the country or not; (Adekoya, 2003, p. 6tljs trite that privat@wnership

of land in Nigeria is now a thing of the past. Deliately, the Act used the
expression ‘revocation of right of occuparityistead of ‘compulsory acquisition’
because the only right vested in the individualarritie Act is a mere ‘user right’
otherwise called the ‘right of occupancy’ grantgdtbe Governor, as opposed to
ownership rights hitherto existing in individuals.

The preceding fact presupposes that the ultimateeoship of and the reversionary
interest in land reside in the State as encapsliatthe Governor. Not only that, it
also confirms the fact that the initial gramtas from the State (the Owner) through
the Governor and that when such land is subsequikitn over by the State; it is
not compulsory acquisition of lanskrictu sensubut revocation of possessory
rights granted by the Governor and the resumptiawmership right by the State
(Chan, 2001, pp. 136-152)his position is further reinforced by the facatmo
compensation is paid for revocation of right of qgancy over vacant land, except
for the rent (if any) paid by the holder of thehiigpf occupancy for the current
year® This means that bare land without any private kgveent/improvement
thereon is seen in the eye of the law as State dvamel therefore calls for no
compensation when the State takes it back frongthatee. The death knell on
private ownership of land in Nigeria is broughfdoe by the fact that the Governor
has no obligation to renew any right of occupaniytie effluxion of time of the
grant, thus where the period of your grant expihesabsolute ownership right of
the State over the land becomes obvious (Otubw)20he consequences of this
position of the Act on compulsory acquisition pregas grave and ominous on
individual property right, State control and managet of land, land conflicts and

1 Cap. 202 LFN 2004.

2 The right and interest which a man has in land @rattels to the exclusion of others. It is thérig

to enjoy and to dispose of certain things in thestrabsolute manner as he pleases, provided he
makes no use of them as prohibited by law.

% Section 5 Land Use Act.

* Express or Deemed Grant as stated under the Laadhct.

5 Section 29 LUA.
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litigation, national growth and sustainable develept in the country, as will be
seen soon.

Thus, as cost follows event, compensation folloamulsory acquisition of land
from the individuals by the state. Compensationthis respect is seen as
recompense for deprivation of individual privatemerty rights. This theoretical
postulation probably informed the constitutionabysion that guarantees that
every citizen of Nigeria shall have the right toqaice and own immovable
property anywhere in NigeriaAnd the subsequent provision that no moveable
property or any interest in an immovable propetiglisbe taken possession of
compulsorily and no right over or interest in amngts property shall be acquired
compulsorily in any part of Nigeria except in thamer and for the purposes
prescribed by a law that, among other things.

The kernel of this provision is the recognitionpoivate property right and the need
to compensate the individual where such right & to State acquisition process.
Though the constitution says ‘prompt compensatiomithout reference to its
adequacy or otherwise, it is however a generaltgpied norrhthat compensation
payable goes as far as it can to put the injurety jpato the position he was before
the State acquisition of his property right.

4. Compensation

Conceptually when private property is acquired ey $tate, compensation is paid
not only for the actual loss of the land but aleo dther socio-economic losses
occasioned by the attn fact heads of compensation includes compensétio

! Section 43 Constitution of Federal Republic of éfig 1999.

2 This is unlike the provision of S.31 of the 1968pRblican Constitution of Nigeria that provided for
the payment of adequate compensation to the viafroempulsory acquisition.

3 See: The famous English court cafmn v Sunderland Corporatiof941), in which Scott LJ held
that a dispossessed person is entitled to compensatd to be put, “as far as money can do ithe t
same position as if his land had not been takem fion. In other words, he gains the right to reeeiv
a monetary payment not less than the loss impogetiro in the public interest, but, on the other
[hand], no greater.”

4 Notable exception is to be found in the provisibithe land Use Act on compensation.

5 In UK compulsory acquisition is seen as the Ssateking to retain its right to recover that whith i
considers its own, when and wherever it is requii@dpublic purposes. In so doing, it offers
compensation to the current holders by way of payrf@ whatever interests held in the lands taken,
and some consideration for inconveniences causedirie lost or injury suffered (disturbance), and
the reimbursement of expenses incurred in recogesiich compensation.
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the land taken, for development on the land, sewerainjurious affection,
(Cosburn, 2002)disturbance, special value and damages (Umeh, pp739-48).
The valuation of payable compensation is usualfyrection of the provisions of
the Acts, Decrees and other relevant statutorytereads guiding the process. This
framework usually specifies the basis and methddsssessment, as well as the
procedures, heads of claim and roles of respep@rges. It is influenced by the
level of socio-economic development of particulations; their development
needs, cultural norms and land-use patterns. Amdlueintial is the level of
development of the appropriate national professitoay (Viitanen & Kakulu,
2008Y. It should be noted however that valuation for persation is not only
expected to satisfy professional standards of talmabut in addition,
constitutional provisions and international requiests for just, fair, adequate and
equitable value must be ménight, 2007}

In the United States, the market value of the suljjeoperty is generally held as
just compensation for the dispossessed landowrteasorf, 1995, p. 42). In
contrast, in the United Kingdom, compensation sellbon the principle of value to
the owner or the principle of equivalence. The @gle of equivalence in the
words of Scott LJ irHorn v SunderlandCorporation (1941)is “the right of the
owner to be, so far as money can do it, in the sposition as if his land had not
been taken from him. In other words, he gains tightrto receive a money
payment not less than the loss imposed on himarmpiblic interest, but, on the
other hand, no greatérThe value to the owner compensation principlmade up
of market value together with other losses sufférngdhe claimantDenyer-Green
1994) This principle is broadly followed in most i@monwealth countries and
regions such as Australia (Rost & Collins, 1993) &ong Kong. (Cruden, 1986)
The heads of compensation include:

(a) the value of the land and any buildings eredtesteon at the date of
acquisition;

! Available at: http://www.expropriationlaw.ca/argéslart02000 _files/art02002.asp accessed
24/05/2012.
2 Available at;
http://www.fig.net/pub/monthly_articles/february ®february_2009_viitanen_kakulu.html -->
accessed 24/05/2012.
3 Available at: http://www.tkk.fi/Yksikot/Kiinteistd?IG/pdf-files/07092007Knight accessed
24/05/2012.
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(b) the value of any easement or other right inl#mel resumed, owned, held
or enjoyed by a claimant at the date of acquisjtion

(c) the amount of loss or damage suffered by aaiynent due to the severance
of the land acquired or any building erected thergom any other land of the
claimant, or building erected thereon, contiguouadjacent thereto;

(d) the amount of loss or damage to a businessuoted by a claimant at the
date of acquisition on the land acquired or in bayding erected thereon, due
to the removal of the business from that land dtding as a result of the

acquisition;

(e) (i) the amount of any expenses reasonably fiadusy him in moving from
any premises owned or occupied by him on the lacguised to, or in
connection with the acquisition of, alternativedaor land and building’sbut
excluding any amount to which paragraph (d) appligsthe amount of any
costs or remuneration reasonably incurred or pakhiploying persons to act
in a professional capacity in connection with saffler or claim?

It is also customary that where there is disputeoahe quantum and or adequacy
of compensation paid the law allows an aggrievatlypa approach the court for
the determination of the isstién Hong Kong, in the event that an agreement as to
the amount of statutory compensation (if any) carime reached between the
claimant and the Government, either party may stulth@ claim to the Lands
Tribunal for a determination of the amount of thempensation. The figure
awarded will then be binding on both the claimand ahe Government. In the
interim Government will offer to the claimant 10086 the statutory valuation
assessed by the Government as a provisional paytogether with interest
pending the outcome of the determination by thedLBribunal?

! Glasgow Corporation v. Anderson (1976) SLT 225.

2pang L.H.C: Resumption & Valuation In Hong Kong italale at:
http://www.hkis.org.hk/hkis/general/events/cpd-2082a.pdf accessed 24/07/2012.

3 See: section 44 of the constitution of federali#is of Nigeria 1999 (As amended); KEOGH. J.:
The ‘Special Value’ Of Land In Compulsory Acquieiti Cases. Paper Delivered At Pacific Rim
Real Estate Society Seventh Annual Conference-224th January 2001 Adelaide, Australia.

4 Guidelines on land resumption and compensatiot/fiban Area in Hong kong available at :
http://www.landsd.gov.hk/en/images/doc/ulm_resumppdf accessed 24/07/2012.
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5. Compulsory Acquisition Process and Procedure

Compulsory acquisition is a power of government, ibus also the process by
which that power is exercised. Attention to the gadures of compulsory

acquisition is critical if a government’s exercidethis power is to be efficient, fair

and legitimate. In line with the FAO studies in Hatenure, a well designed
compulsory acquisition process should include tikding steps: Planning, that

is determining the different land options availatde meeting the public need in a
participatory fashion. The exact location and sifethe land to be acquired is
identified. Relevant data are collected. The impddhe project is assessed with
the participation of the affected people. Noticénténding acquisition is published
to inform owners and occupants in the designated trat the government intends
to acquire their land. People are requested to gubdaims for compensation for

land to be acquired. The notice must describe thpgse and process, including
important deadlines and the procedural rights opjfe Public meetings are called
to provide people with an opportunity to learn matgout the project, and to

express their opinions and needs for compensation.

The process should also include valuation and ssiioni of claims by the affected
parties while also permitting negotiation betwdaa parties. Compensation for the
land to be acquired is determined at the statesl afataluation. The land is valued
by the acquiring agency or another government bdde acquiring agency
considers the submitted claim, and offers what etielves to be appropriate
compensation. Following that, the government pagepfe for their land or
resettles them on alternate land, after which theegiment takes ownership and
physical possession of the land for the intendedogse. Also owners and
occupants are given the chance to contest the deorgwacquisition, including the
decision to acquire the land, the process by wthiehland was acquired, and the
amount of compensation offered. Lastly the prostssuld offer opportunity for
restitution of land if the purpose for which thedawas used is no longer relevant.
Any process or procedure falling short of the abpvecess is likely to yield
injustice and breed friction between the acquianghority and individual property
owners.

The remaining part of the paper is devoted to kamenation and the review of the
Nigerian scenario from pre-colonial times to theegemt with a view at
rationalizing the process within the conceptuatlgepted international standard.

13
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6. History of Compulsory Acquisition and Compensatn in Nigeria

(a) Pre-colonial era.In pre-colonial Nigeria compulsory acquisition pess was
carried out in different communities and tribal gdloms based on existing socio-
cultural patterns and political hegemony existindtie various communiti€sThe
right of the State to extinguish private ownershights in land was well
recognized and well documented in traditional cekuand native language
expressions. The power was essentially used foabksttment of public
institutions like village shrines, markets and gre® The process was also used as
a punitive expropriation scheme as part of theiticagal machinery for public
justice? In acquiring the property the individual affecteds usually carried along
and was usually convinced of the need to relinghishland for communal use.
Thus the process was devoid of disputes and orgmaisment between the
acquiring authority and the land owners.

During this period compensation was mostly by whyesettlement and allocation
of alternative land to victims of compulsory acdfio®, except when the
acquisition was done in furtherance of administratbf communal justice. In the
later circumstance the acquisition in penal in reatand therefore devoid of any
compensation. The alternative land so offered recedsther to be comparable
with the land taken nor to be an adequapitie pro quafor it. (Umeh, 1973)

(b) Colonial. The inception of the colonial rule in Nigeria didt immediately
terminate the customary mode of compulsory acgasitand compensation
scheme; it continued for a considerable periodluhe full establishment of
colonial rule by the British imperialist in whatéa became known as Nigeria. The
coming British administration initially acquired nid for its administration in
Nigeria through a variety of ways including congsepurchases, gifts and treaties.
(Umeh, 1973)

Statutory compulsory acquisition was introducedNigeria in 1863, in connection
with the town improvement scheme in Lagos. 1876 #asvintroduction of the
Public Lands Ordinance with the first general pawvef acquisition in Lagos,
which extended to southern Nigeria in 1906 and nvade to cover the other parts

! These includes the Town, Village, community andugs which performed functions similar to
those of a modern state.
2 For example where oath deities acquired landso#tmetr assets of culprits.
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in 1917. The Ordinance permitted government to adsgily acquired land
needed for public purposes and pay compensation.

In the Northern region of Nigeria the situation wasch different. The incoming
British administration met and inherited a monatithenurial system, which
recognized the suzerainty of the caliphate in ladihinistration (Atilola, 2010). It
was therefore not difficult for the incoming adnsitnation to step into the shoes of
the conquered Fulani’s. In the words of Lugatfte“government will in future hold
the rights in land which the Fulani took by congqugem the people and if the
government requires land it will take it for anyrpas€. (Mcdowell, 1964)

The British declared all lands in the North to bative land and put the
management and control of all land under the ofefcutive of the region for the
benefit of all the people, thus exercising the pewef trusteeship of the land in
accordance with native laws and custdnBased on the Northern Nigerian land
committee repoftthe colonial administration promulgated the Lamdl &ative
Rights Proclamation of 193@vhich was repealed and replaced with the Land and
Native Rights Ordinance of 1946The Land Tenure Law of 1962 later replaced
this Ordinancé. All these succeeding legislation wénepari materialin concept,
content, scope and application.

Under the Land Tenure Law, the absolute ownersghs of the natives over land
was subjugated and circumscribed to a mere rigbtofipancy, which is a limited
right of use over land for a determinable periodisTmanagement power was so
expansive to the extent, that even the limitedtrightuse of the land is revocable
by the chief executive without compensation in soceses. And where
compensation was payable it was only for the impnoent or development on the
land and not the land itself or any other ancillagpts.

Meanwhile the Public Land Ordinance of 1917 proslider the procedure for
compulsory acquisition and the payment of compémsdior such land acquisition
in the southern part of the country. The Act preddor the taking of preliminary

! Section 4 of the Land Tenure Law provided that taltive lands and all rights over the same are
hereby declared to be under the control and sulbjetiie disposition of the minister charged with
responsibility for land matter and shall be held administered for the use and common benefits of
all natives” indigenous to Northern Nigeria.
2 CMD 5102 of 1910. See Rimdam D.D. op.cit for aailetl examination of the purpose for which
the committee was established.
3 No. 9 of 1910 cap 96 Laws of Northern Nigeria 1958
*No 1 of 1916.
5 Cap 59 Laws of Northern Nigeria 1963.
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investigation by the acquiring authority and thesent of the land owner before
any entry could be made into the ldnid.also required the acquiring authority to
serve a notice of intention to acquire the landtloe land owner prior to the
acquisitior? including a mandatory obligation to serve a nofipecifying a period
of not less than 6 weeks within which the land ommest yield possession of the
land® The Act also stipulated the methods and mediafi@ctive transmission of
notices issued under it and required that the estoust, after being served, be
published in the official gazette of the Stat€o crown it all the constitution
granted the land owner the right of access to ctmrrthe determination of his
interest in the property and amount of compensagiayable to him for the loss of
his property right. Conversely, similar procedypabvisions were made to guard
against the acquiring authorities being delibeyatelunreasonably held to ransom
by the land owners.

For all acquired land under the Act there were @ions for compensation. The
heads of compensation included compensation foragas caused on entry the
land for preliminary investigatioh,cost and damages for consequences of the
authority’s withdrawal of notice of intended acqtis.” Compensation was also
payable for land, estates, interest or profits takad for land not taken in the
nature of severance and injurious affection ancerotbsses flowing from the
acquisition proces$.The measure of compensation payable was conetially
stated to be ‘adequate compensafiwhich has been statutortfiyand judicially*
interpreted to be the fair market value of the land

The compulsory acquisition and compensation procester the Act was not
immutable as it was defective conceptually and adbstiatively. There existed a

! Section 4 (1) Public Land Ordinance of 1917. Theharity must give at least a 7 days’ notice to the
land owner before entering the land.

2 |bid. s. 5. The notice of intention to acquire mirform the land owner of his right to make
presentation of his right and/ or interest in theperty to the acquiring authority within 6 weekls o
receipt of the notice otherwise such land wouldrbated a®ona vacanti.

3 Ibid. s. 8 (1).

45.9(1) & (2).

5s.4(1), 10, 11.
bs. 4.
7s.18(1).
85s.15(d).

9s. 31 (1)a Constitution of Federal Republic of étig 1963.

105, 15 (b) Public Land Ordinance of 1917.

11 Commissioner for Lands V Adeley4 NLR 109 Chairman L.E.D.B. V Joy&5 NLR 50
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lacuna in the series of statutory notices expettidak issued and served under the
Act; whilst the Act provided for the issuance ofotweparate notices, only one is
provided for in the schedule to the Act. In fabe mdministrative officers charged
with the responsibility for issuance of these reicsually used one and the same
notice to serve the two separate purposes statébiAct (Umeh, 1973). The Act
did not apply to all parts of the country as itdgdiction was confined to Southern
Nigeria. Northern Nigeria was catered for by thendlaand Native Rights
Ordinance of 1916 and later by the 1962 Land Tehawe whose modus operandi
was diametrically different from the policy and endment of the Public Land
Ordinance of 1917.

The land Tenure Law declared all land in the NaghNative Land and vested the
same in the government of the region for the benefi all Northerners.
Individuals only have a user right of a limited diion over the land in his
possession. Thus when land is taken over by thergowent in the North it is not
compulsory acquisition but State resumption of awsiip and reversionary rights
in the property. Compensation was thus paid only &my unexhausted
improvement on the land and for inconveniences ezalry their disturbance but
not for the land itselt. Where the right of occupancy is revoked for peeakons
the holder gets no compensation under the law. prbeesses and procedure set
out under the Public Land Ordinance for compulsagquisition were not
applicable under the Land Tenure law. Under theerddbw, the procedure for
revoking a right of occupancy was set out in sutises 5 and 6 of section 34 of
the law. It merely required that the revocationlldha signified under the hand of a
public officer duly authorized by the Minister atitht a notice thereof shall be
given to the holder of the right of occupancy updnch his title and interest in the
land shall be extinguished forthwith. Service oé thotice shall be effected as
stated in section 45 of the law. No statutory regmaent that the notice shall be
published in the State gazette or that it shalltaionexplicit information on good
cause or public purpose need of the acquired land.

(c) Post Colonial period The extant legislations on the subject during the
colonial period continued after independence antl time military takeover of
1966. Given the prevailing socio-economic realitiéshe time and the need to fast
track economic development of the country whileoalackling the ills of the

! Except non Native lands governed by the provisifrtfie Public Land Acquisition Act.
25,35 (1) Land Tenure Law 1962.
17
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society in land management, the military government quick succession,

promulgated 3 Decrees to tackle land acquisitioth @mpensation issues in the
country; namely, the Requisition and other powemcr®é, the State lands

(compensation) Decréeand the Public Land Acquisition (Miscellaneous
Provisions) Decre@.

The Requisition and other powers Decree was praaedgduring the emergency
period of the civil war and it authorized a requdgiing authority to requisition
land and other things for a definite or indefirpieriod of time in pursuit of public
purpose within the meaning of Public Land Acquisitidct? The law authorized
the payment of compensation for the action of tteteSand where same is refused
it directed its payment into the codrThe State lands (compensation) Detaral
the Public Land Acquisition (Miscellaneous Prowisp Decreé addressed the
issue of compensation for compulsory acquisitioocpss. The Public Land
Acquisition (Miscellaneous Provisions) Decree nolycaddressed the lacuna and
incongruous provisions in the previous law but fameéntally changed the rules
governing compensation in the country. It zonedvthele country and stipulated
the maximum compensation payable in each zoneassdsin the schedule to the
law. It established land tribunals with an exclesjurisdiction and changed the
method of compensation valuation for building atvdcures from open market or
investment method to replacement cost valuationcipie less depreciation. The
Decree also introduced resettlement of displacedops in lieu of compensation
for the first time in the country.

These Decrees revolutionized the compulsory adéprisprocess particularly the
compensation process in the country. The fundarhanth iconic processes and
procedure required for compulsory acquisition anthpgensation were distorted
and consigned to the dustbin of history. In its &ak regime of draconian
legislation devoid of equity and fairness was ldwatton the Nation by the ruling
military junta, all in the quest to acquire land fhe state without payment of
adequate compensation and recognition of propégiyts and interest in land.

1 No. 39 of 1967.

2 No. 38 of 1968.

3 No. 4 of 1976.

*s.10 (1) of Decree 39 of 1967.
55.10 & 13 of Decree 39 of 1967.
5 No. 38 of 1968.

" No. 4 of 1976.
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Under the Decrees both the acquisition and comgpiensprocesses were faulty.

There was no provision for the service of adequaiBces and no room for

objection or public participation in the process the compensation side, many
otherwise recognizable proprietary interest wengoigd and not compensated,
while the quantum of compensation paid were grosslgequate. The letters and
spirit of the provisions of the constitution on thebject were totally disregarded
and ignored. Such was the scenario when the LardAds was promulgated as
uniform land legislation in the country in 1978.

(d)Land Use Act. The promulgation of the land use act was foreshaddvy the
existing scenario in land use management in thentcpuas evident in land
speculation, huge land compensation bill, land thogrand vagaries in land tenure
and management approaches in different parts o€dbatry. The Nigerian land-
use Act, promulgated on #®arch 1978, has many social, economic and palitica
objectives. There are four main objectives delw&tom the Act and these are:

(1) to effect structural change in the system of lardite;

(2) to achieve fast economic and social transformation;

(3) to negate economic inequality caused by the apjatigm of rising land
values by land speculators; and

(4) to make land available easily and cheaply, to hbth government and
private individual developers.

With respect to the fourth objective, the Act paedl for a unique land acquisition
and compensation process hitherto unknown to né#give tenure system. Firstly
the Act vested all lands in the state in the Gowein trust for the benefits of all
Nigeriang and thereafter created a property interest id lass than ownership
known as a right of occuparigywhich interest is not only of limited durationtbu
also de-feasible under certain conditions. From theeption of Act the
reversionary interest in all lands in the countecdéme vested in the State. This
policy informed the compulsory acquisition proces®pted by the Act, to the
extent that what the State compulsorily acquirasoisthe landsimplicita but the
unexhausted development on the land at the poinacgliisition. Thus, what

1 SERAC: Implications of the Land Use Act in Lagdat8 available at:
http://www.serac.org/SERAC-LANDUSEACT.doaccessed 24/07/2012.
2s.1 Land Use Act.
3 Though the Act did not define the expression ,righoccupancy” but its precursor the Land Tenure
Law of Northern Nigeria defines it in section 1,a8e to the use and occupation of land....”
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operates under the Act is the revocation of thetra occupancy earlier expressly
or deemed granted by the Sthte.

The provisions of the Act on compulsory acquisitiocess are found in sections
28 and 29, to wit:

(1) It shall be lawful for the Governor to revokeight of occupancy for overriding
public interest.

(2) Overriding public interest in the case of dudtary right of occupancy means
(a) the alienation by the occupier by assignmeutitgage, transfer of possession,
sublease, or otherwise of any right of occupancyant thereof contrary to the

provisions of this Act or of any regulations matlere under; (b) the requirement
of the land by the Government of the State or lhpeal Government in the State,

in either case for public purposes within the Statehe requirement of the land by
the Government of the Federation for public purposkethe Federation; (c) the

requirement of the land for mining purposes orpifelines or for any purpose

connected therewith.

(3) Overriding public interest in the case of atoosary right of occupancy means
(a) the requirement of the land by the Governmdnthe State or by a Local
Government in the State in either case for publigppse within the State, or the
requirement of the land by the government of theeFation for public purposes of
the Federation; (b) the requirement of the landioring purposes or oil pipelines
or for any purpose connected therewith; (c) theuiregqnent of the land for the
extraction of building materials; (d) the alienatidby the occupier by sale,
assignment, mortgage, transfer of possession, asfldequest or otherwise of the
right of occupancy without the requisite conserggproval.

(4) The Governor shall revoke a right of occupamcyhe event of the issue of a
notice by or on behalf of the (Head of the Fed&tditary Government) if such
notice declares such land to be required by thee@wonent for public purposes.

(5) The Military Government may revoke a statutaight of occupancy on the
ground of (a) a breach of any of the provisionsolvta certificate of occupancy is
by section 10 deemed to contain; (b) a breach gf tarm contained in the
certificate of occupancy or in any special contracide under section 8; (c) a
refusal or neglect to accept and pay for a cestiicvhich was issued in evidence

!'s.28 & 38 Land Use Act.
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of a right of occupancy but has been cancelledheyNlilitary Governor under
subsection (3) of section 10.

(6) The revocation of a right of occupancy shallsignified under the hand of a
public officer duly authorised in that behalf byetiGovernor and notice thereof
shall be given to the holder.

(7) The title of the holder of a right of occuparstall be extinguished on receipt
by him or a notice given under subsection (5) osch later date as may be stated
in the notice.

Section 29. (1) If a right of occupancy is revofedthe cause set out in paragraph
(b) of subsection (2) of section 28 or (c) of sufties (3) of the same section, the
holder and the occupier shall be entitled to corspgan for the value at the date
of revocation of their un-exhausted improvements.

(2) If a right of occupancy is revoked for the cawset out in paragraph (c) of
subsection (2) of section 28 or in paragraph (bpubsection (3) of the same
section the holder and the occupier shall be edtitb compensation under the
appropriate provisions of the Mineral Act or thenglial Oils Act or any legislation

replacing the same.

(3) If the holder or the occupier entitled to comgation under this section is a
community the Governor may direct that any compémsagayable to it shall be
paid (a) to the community; (b) to the chief or leaef the community to be
disposed of by him for the benefit of the community accordance with the
applicable customary law; (c) into some fund spedifby the Governor for the
purpose of being utilised or applied for the banaffthe community.

(4) Compensation under subsection (1) of this secthall be, as respects (a) the
land, for an amount equal to the rent, if any, gmidhe occupier during the year in
which the right of occupancy was revoked; (b) hoig installation or
improvements thereon, for the amount of the reptece cost of the building,
installation or improvement, that is to say, sudstcas may be assessed on the
basis of the prescribed method of assessment asndeéd by the appropriate
officer less any depreciation, together with inserat the bank rate for delayed
payment of compensation and in respect of any irggnent in the nature of
reclamation works, being such cost thereof as may dobstantiated by
documentary evidence and proof to the satisfaatiothe appropriate officer; (c)
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crops on land apart from any building, installatmmimprovement thereon, for an
amount equal to the value a prescribed and detedrby the appropriate officer.

(5) Where the land in respect of which a right etupancy has been revoked
forms part of a larger area the compensation payabhll be computed as in
subsection (4) (a) above less a proportionate atngaloulated in relation to that

part of the area not affected by the revocationdfuvhich the portion revoked

forms a part and any interest payable shall besasdeand computed in like
manner.

(6) Where there is any building, installation opimmvement or crops on the land to
which subsection (5) applies, then compensatioti sleacomputed as specified
hereunder, that is a respects (a) such land, obasis specified in that subsection;
(b) any building, installation or improvement opps thereon (or any combination
or two or all of those things) on the basis spedifin that subsection and
subsection (4) above, or so much of those provsas are applicable, and any
interest payable under those provisions shall lbgpeed in like manner.

For the purposes of this section, "installation’ame any mechanical apparatus set
up or put in position for use or materials set mi on land or other equipment,
but excludes any fixture in or on any building.

The provision of section 28 provides for 2 variamitshe power of the governor to
revoke a right of occupancy; non penal revocatimndverriding public interebt
and penal revocation for failure of the holder wtfilf the terms of the grant one
way or the othef. Revocation under the first leg will entitled thelder to
compensation as provided under section 29 of thewdle revocation under the
latter regime confers no compensation on the halohefer the Act. Revocation
under section 28(1)-(3) must be premised on ovegigublic interest for its
validity, while revocation under subsection (5) chemot be premised on any
overriding public interest but on the breach of taens of the grant and or the
provision of the Act. Revocation under subsectibnig only expected to meet the
requirement of defined ‘public purposes’. Outsile provisions of section 28 of
the Act, the Land Use Act also provides for revimratand/or forfeiture and
expropriation of land from individuals and or conmiies to the State. This

1s.28(2)b&c, (3)a, b&cand (4).
25.28(2) a,(3) d and (5).

22



JURIDICA

scenario can be found in the 1/2hectare'raled the provision relating to non
urban land not covered by the 500/5000 hectares wil these vagaries have
consequences on land tenure, land rights and ceomyuhcquisition process in the
country.

The Act also provides for novel procedural stepbedaken by the state to affect
the revocation of right of occupancy under it. Bg provision of section 28(6) of
the Act, the revocation of the right of occupanbglksbe signified under the hand
of a public officer duly authorized in that behlayf the Governor and notice thereof
shall be given to the holder. Thereafter the tdafethe holder of the right of
occupancy shall be extinguished on receipt of thigca and or on the effective
date stated thereinThe expected notice under this provision is exgbddb be
served personally or by prepaid postage and oingash the affected premises in
deserving cases.

Sequel to the preceding procedure the Governofpieated to pay compensation in
line with the provisions of section 29 of the A&rincipally, compensation is
premised on payment for any unexhausted improvewwihe land, return of the
current rent paid for the year, and in the caseébuafding or installation, the
replacement cost less depreciation and collatersdrgages. The valuation is done
exclusively by the appointed state official andgmvernment appointee. As an
alternative to monetary compensation the Act presidor resettlement of
displaced holders of right of occupancy in alteix@bccommodation.

The provisions of the Act on land acquisition atgdimmplementation conceptually
breeds inequity, discord and vagaries in land achtnation in Nigeria. The law did
not provide for uniformity in the justification fgoublic takeover of private land
and interest therein, resulting in divergent apphea to the appreciation of the
subject. While some revocation merits compensatitimers do not. The Act does
not provide for pre- acquisition notices to be &t@and or served on the affected
citizens, thus engendering ambushing tactics, dkecuyranny and surprise
conducts on the part of the acquiring authorityhe detriment of the populace.
The current regime does not encourage public f@ation in the acquisition
process; the exercise is shrouded in secrecy aradef any iota of transparency
and public accountability; and prohibits recouseadurts for the determination of

's. 34 (5)(6). This section provides that no pestitail have more than ¥ hectare of any undeveloped
land in urban area and that any land in excedsabfi$ automatically forfeited to the state.
2s. 28 (7) Land Use Act.
% Ibidem.
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adequacy or otherwise of the compensation payabfeio. The Act gives much
discretionary powers in the Governor and stateciaf§ involved in the acquisition
process particularly in relation to power of revoma and compensation payable to
victims of revocation.

On the compensation plane, the valuation procedmek policy exhibits grave
injustice against the victim of state revocatiomt Mnly is there no compensation
for bare undeveloped land irrespective of whateast incurred at acquiring the
land either from the state or the community; bet ¥aluation is done by the state
without any input by the victim in terms of repretaion and or raising objections
against the whole process. Compensation recoverdble unexhausted
improvement on the land is pegged at replacemesitless depreciation, meaning
that the compensation payable will be insufficienteplace the installation anew.
To worsen the matter the Act did not recognizeribed to pay compensation for
severance, though it recognizes that there magberance;no compensation for
injurious affection and any other incidental andlateral losses suffered by the
victim of state revocation. In fact the whole pregés skewed against the citizen
and in favour of the state. For instance, revooatioes not extinguish any accrued
debt to the State in respect of the land, but wherevictim opts for resettlement in
lieu of compensation it extinguishes all rights atmims of the victim against the
State irrespective of the value of the resettlemeist a vis the value of
compensation otherwise payable. Unfortunately gwense is not the case as the
victim must pay the differential where the valuetlod resettlement is greater than
the compensation otherwise payable.

The land Use Act makes separate provisions for paynof compensation in
respect of compulsory and revocation of land fo (@il Pipelines Act, 1990) and
mineral$ licenses. Parties affected under these legiskoa to be compensated
under the relevant expropriating law affecting theiroprietary rights. The
compensation regime under these other legislagobetter than what is offered
under the provisions of the Land Use Act on thgestibUnlike the provisions of
the Land Use Act, these latter legislations recogmiseverance, injurious affection
and other collateral losses suffered by the pastheads of compensation for the
purpose assessing the amount of compensation gay@lthe affected person(s)
and or community.

bid. s. 29 (5).
2 Nigerian Minerals and Mining Act 2007.
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It is gratifying to note that some of the rigours the Act are been addressed
through judicial activism and positive interpretatiof the law and the constitution
in this regard. For instance the issue of non sse@and service of pre acquisition
notice and service of acquisition notice generadlg been addressed by the courts.
In Osho V Foreign Finance and Anothethe Supreme Court held that the notice
of revocation must contain the grounds for revaratmust first be served on the
holder of a right of occupancy and must give thieléoan opportunity to challenge
the rightfulness or otherwise of the revocation d@ocord with fair hearing
provisions in section 33 of the 1979 constitutidrferleral republic of Nigeria.
Anything short of this would render the revocatiowalid, Nitel v Ogunbiyi(1992)
and it is immaterial that the purpose is obvioud #re right holder is deemed to
know of it The purport of this decision is to the effect tthat revocation notice is
not immutable except it affords the right holdepréor right of hearing and an
opportunity to query the revocation order. Thiseasslly is a judge made law
based on precedents, though not expressly protidted the Land Use Act.

The courts have also successfully challenged tls&epglause provision in section
47(2) of the Act. InKanada V Governor of Kaduna State and Angfhiire court
of Appeal declared section 47(2) void for beingoimsistent with the provision of
section 40(1) of the 1979 constitution of the fefleepublic of Nigeria,in so far
as it purports to deny persons claiming compensédtiocompulsory acquisition of
his property access to court of law or tribunabody having jurisdiction in that
part of Nigeria. The consensus of legal opiniotoithe effect that the provision of
section 47(2) of the Act should be expunged froeAbt. (Obaseki, 1991)

Though, the courts have tried to tackle headlong lthgering issues in the
compulsory acquisition process under Nigerian lawresolved issues are still
fundamentally enormous; and for now beyond the ipunof courts’ There is a
need for statutory intervention in form of legislat reform to address the
problems.

1(1991) 4NWLR (Pt 184) 157.
2 Now section 36 of the 1999 constitution.
3 Nigeria Engineering Works Ltd V Denap (tth97) 10 NWLR (525) 481.
4 (1986) 4 NWLR (Pt 35) 361.
5 Now section 44 of the 1999 constitution.
6 By nature court only reacts based on disputeseflaefore it, thus where there is no dispute place
before the court and pronouncement from the caurither obiter and or an academic exercise
devoid of any sanctifying authority.
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There is the need for uniform and comprehensiveoptation legislation in the
country that addresses all segments of compulsmgyisition issues and provides
uniform compensation regime to the affected. The laev should address uniform
revocation process by adopting and adapting thisidecof courts in a legislative
context and providing for pre-revocation notice,e-pgvocation inspection,
provision for claims and objection to proposed matmn! notice of revocation
and payment of compensation. It should also abgdshal revocation as it is
derogation from the constitutional provision on gedy right since the right to
compensation is a constitutional rightThe law should also provide for payment
of compensation not only for unexhausted improvemarthe land, but also for all
other incidental and collateral injuries and lossedfered by the victim of
revocation. Such heads of compensation as severgmweous affection, cost of
acquisition of the undeveloped lahdnd the cost of disturbance arising from the
revocation. There is also the need for the lawdidress the issue of assessment of
compensation. The new law should move away fromagsessment principle of
replacement cost less depreciation to assessmeat lzm investment principle.
The latter principle is more attuned to equitalrld &air compensation scheme than
the former which tended to deprive the land holtier current replacement value
of the improvement.

7. Conclusion

The paper examined compulsory acquisition procedsigeria through historical
lens and discovered that the law and practice ofipedsory acquisition in the
country was influenced by various factors includingture, history, economics
and social exigency in which the country found Iftsg¢ various stages in her
evolution; not excluding the nature and type ofggowment in power at the relevant
time. It was found that the process was dictatethkyextant land use policy and
the prevailing tenurial system. These factors edgead divergent approaches to
the issue, resulting in confusing and distortedcomes; which gave birth to

! This will allow for public participation in the pcess and provide an avenue for both the holder and
the acquiring authority the opportunity to air théiews on the proposed project and probably reach
an amicably consensus on the issue. The procesengénder and foster peaceful resolution of
disputes and the evolution of participatory goveosa

2 5 44(1) of the Constitution of Federal RepublidNéderia 1999.

3 In Lagos State allocation of State of land is ently based on per square metre rate determined by
thelex situs.
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multiple policies and legislations on the subjegichotomy in the revocation
process and incongruous compensation arrangembatebly abridging the
property rights of the citizenry. The paper thusoramends legislative reform
particularly in the area of a unified law and pglan the subject.
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