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Abstract: Housing is one of the basic needs of human Kgiden its quintessential relevance to
overall development of man and the State; the @preis posed: whether there is a right to adeq
housing in the citizen to warrant a demand fromStage to fulfill this right; and whether there sl
be such aright? This paper sets out to exammedhcept of Right as it relates to housing andrs
into a discourse as to whether there is a fundaaheight to housing under Nigeria law. A corolle
to the above is to answer the question whether aught should be cognizable under Nigerian |
In a doctrinal research approach, the paper ces that housing is a prerequisite to optimal ytiit
man and the state. Unfortunately, right to hougipngs not enjoy the same ranking with civil
political rights for obvious reasons enunciatedtlie paper. The implication is that there is
enfarceable right to housing under our law. Notwithsiiag, the paper posits that it is desirable
the State to create an enabling environment foreéhaézation of this right because of its multipl
effect on the individual and the St:
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1. Introduction

Housing, as shelter, is one of the basic needsunfah kind. It is a financie
investments and a significant component of the |Jooagional and nationi
economy? The importance of housing to man cannot be overesiped; apai
from giving protection from elements of nature amabviding storehouse ft
personal possessions; housing in accordance witteimporary modern standar
must offer such infrastructure aservices that would make dwellings condu

1 LLB, LLM M. Phil BL, Lecturer; Department of Privatand Property Law, Faculty of La\
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2 The definition of Housing K.O.R.E Enterprises, LLC4M8 available online at: ww
koreenterprisesllic.cofdbusin¢_Market.ppt.

3 lbidem. AUDJ, vol. VII, no. 3, pp. 25-42

25



ACTA UNIVERSITATIS DANUBIUS No. 3/2011

Housing is fundamentally important to an individsigdhysical welfare as well as
one's sense of self dignity and role in the commyunidousing is critically
important to the well being and health of childeerd families. Empirical data has
proven the correlation between why certain childlemot do very well in school
why they lag behind their peesds-a-vis the relationship with stable housing
(Boehm & Schlottmann, 1999).

Given the quintessential relevance of housing te dverall development of
mankind the question is post here whether theeeright to adequate housing in
the citizen to warrant a demand by the citizen ftbeState to fulfill this right; and
whether there should be such a right. An answethi® pertinent question is
necessary at this point in order to appreciatente for State intervention in this
area. There are of course practical, cost-benedisons to advocate for a right to
decent, affordable housing. For those living indimguate housing conditions they
are faced with myriad of problems; these include atinimum, the multiple health
and safety problems that arise from lead poisoniagbites, fires, asphyxiation
(from poorly ventilated systems), communicable aléss, asthma, other forms of
sickness, and electric shock, as well as the ameakdramatic event, such as the
collapse of an entire building. Overcrowding, agestn the physical condition of
the space, can produce or exacerbate stress ailg fansions, as well as disease.
Poor neighborhood conditions are often associatéd wrime and a lack of
personal safety (Chester Hartman1998)right to adequate housing is therefore a
prerequisite to healthy living and the socioecormognowth of man and the nation.

In the light of the foregoing this paper sets auexamine the concept of Right as it
relates to housing and enters into a discourse aféther there is a fundamental
right to housing under Nigeria law. A corollary the above is to answer the
question whether such a right should be cognizabter Nigerian law. The paper
thus sets out seriatim.

2. Concept of Right

Rights are entitlements (not) to perform certaiioas or be in certain states, or
entitlements that others (not) perform certainaatior be in certain stafesVhen
we call anything a person's right, we mean thalhd® a valid claim on society to
protect him in the possession of it, either by tbece of law, or by that of
education and opinion. According to J.S Mill (2008 have a right, then, is, |
conceive, to have something which society ougtietend me in the possessioh of
(Mill, 2002, p. 54). Rights dominate most modermerstandings of what actions
are proper and which institutions are just. Rightaicture the forms of our

1 The Case for a Right to Housing, Housing Policy@ebVolume 9, Issue 2 (1998).
2 The Concept of Rights available at: http://platm&ird.edu/. Accessed 29/01/08.
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governments, the contents of our laws, and theesbmorality as we perceive it.
To accept a set of rights is to approve a distidiouof freedom and authority, and
so to endorse a certain view of what may, must,ranst not be done.

Discussions of rights are however ubiquitous, inigate to man and society. One
constantly hears things such as: Landlords havwgha that their tenants pay their
rents, Students have a right to be graded fairhimals have a right not to suffer
merely to bring pleasure to humans, Abortion viedad fetus' right to life, and we
violate the rights of future generations when whupe the water. These statements
assert that landlords, students, animals, fetumed, future generations all have
rights. Landlord, students, animals, fetuses amardugenerations do not seem to
have much in common however. When one presseddidtycit is very difficult to
say precisely what a right is. (Rainbolt, 2006X}).

What is it to have a right? The content of riglst@aiconstantly evolving drama, as
those lacking what they perceive as fundamentallements, together with their
intellectual and political supporters, raise nesues, make new demands, and
organize politically to assert and bring into beingw elements to society’s
understanding and acceptance of what everyonedhauk’

Theorizing about Rights has a long history spanningre than 500 years
(Edmundson, 2004However, when it comes to contemporary discussiois
Right, the beginning of wisdom is widely agreed#othe classification of juridical
position developed by Wesley Newcomb Hohfeld (1913)hfeld was a legal
scholar who sought to clarify the law in generall ahe concept of rights in
particular. He introduced the terminology that heen adopted in virtually all
contemporary discussions of the concept of riglitee reason for its virtually
universal use is that Hohfeld's relations uncovet @move serious ambiguities in
the term “right”. They provide an essential pre-dition for thinking clearly about
the subject. (Rainbolt, 2006, p21)

Hohfeld noticed that even respected jurists confiss@dus meanings of the term
right, sometimes switching senses of the word sevaredstiin a single sentence.
He wrote that such imprecision of language indig@eoncomitant imprecision of
thought, and thus also of the resulting legal assiohs. In order to both facilitate
reasoning and clarify rulings, he attempted to rdisiguate the ternmights by

breaking it into eight distinct concepts. To eliati®@ ambiguity, he defined these
terms relative to one another, grouping them iota fairs of Jural Opposites and
four pairs of Jural Correlatives. Hohfeld argubdttright and duty are correlative

1 See generally (Kramer, 2001, pp 28-95); (KrarBammonds, & Steiner, 1998); (Louden, 1970, pp.
243-257).
2 See generally American Law Institut@estatement of the Law of Proper8t.Paul, American
Institute Publishers (1936), (Cook, 1918). (Corbi§19), (Cullison, 1967), (Hohfeld, 1946).
(Hohfeld, 1978), (Hohfeld, 1913), (Nyquist, 200@erry, 1977), (Perry, 1980).
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concepts, i.e. the one must always be matchedebgttier. If A has a right against
B, this is equivalent to B having a duty to honaAts right. If B has no duty, that
means that B has liberty, i.e. B can do whatevesrhehe pleases because B has no
duty to refrain from doing it, and A has no rigbtgrohibit B from doing so. Each
individual is located within a matrix of relationiph with other individuals. By
summing the rights held and duties owed acrosthatle relationships, the analyst
can identify both the degree of liberty — an indiv@l would be considered to
have perfect liberty if it is shown that no-one lasght to prevent the given act —
and whether the concept of liberty is compriseccbgnmonly followed practices,
thereby establishing general moral principles awitl ights.

His analysis is therefore premised on rights andesponding duties without

which what exist will either be liberty or privileg Thus to say you have a right
means you have a claim against the other partthforespect and enforcement of
your rights. Since a right is enforceable at lavapposite to conclude that it is a
claim against the whole world subject of coursarty legal restriction imposed by
the state.

This reasoning is at the foundation of the recagmjtrespect and enforcement of
the fundamental human rights, particularly cividgoolitical rights, found in the

constitution of the various nations of the worldviCand political rights are a class
of rights and freedoms that protect individualsnfrainwarranted action by
government and private organizations and indivislaald ensure one's ability to
participate in the civil and political life of thstate without discrimination or

repression.

They are usually classified as the first generatbmights which enforcement is
premised on the government restraining from interfewith the citizen exercise
of these rights.

However, many thinkers and activists argued thedeHirst-generation rights were
too narrow to define the scope of free and equaleciship. They contended that
such citizenship could be realized only by honoramgadditional set of claims,
including rights to food, shelter (housing), metlicare, and employment. This
second generation of economic ‘welfare rights,” drgument went, helped to
ensure that the political, economic, and legaltsdielonging to the first generation
could be made effective in protecting the vitakmasts of citizens and were not
simply paper guaranteegCranston, 1967, pp. 43-51)

1 Holmes and Sunstein have made the case thatf dlieofirst-generation civil rights require
government to do more than simply “restrain thecakge's own arm.” It seems problematic to think
that a significant distinction can be drawn betwéest and second-generation rights on the ground
that the former, but not the latter, simply requinat government refrain from interfering with the
actions of persons. Moreover, even if some vialigirattion could be drawn along those lines, it
would not follow those second-generation rightsudthde excluded from the category of civil rights.
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These welfare rights, conceptually known as Econp®cial and Cultural Rights
concern how people live and work together and acbesic necessities of life.
They are based on the ideas of equality and gusedrdccess to essential social
and economic goods, services, and opportunitiegy Thecame increasingly a
subject of international recognition with the etfeof early industrialization and
the rise of a working class. These led to new deimand new ideas about the
meaning of a life of dignity. People realized thatnan dignity required more than
the minimal lack of interference proposed by thél @nd political rights (Okeowo,
2008)! Economic rights are normally thought to include tight to work, to an
adequate standard of living, lmusingand the right to a pension if you are old or
disabled. The economic rights reflect the fact thatertain minimal level of
material security is necessary for human dignityd also the fact that, for
example, a lack of meaningful employment or housiag be psychologically
demeaning to the guaranteed right to life of mameéans therefore that one can
only enjoy the constitutional right to life if higght to adequate housing is assured.

3. Right to Property

The right to property is the social-political priple that human beings may not be
prohibited or prevented by anyone from acquiringldimg and trading (with
willing parties) valued items not already owned difzers. Such a right is, thus,
inalienable and, if in fact justified, is suppogednjoy respect and legal protection
in a just human community. In the western hemisphéne United States for
example, property is a concept that is more astwatiaith individual entitlement
(Friedman, 1966) (Singer, 2005) or private asswst dre individually owned, and
it denotes group of rights inhering in citizen’sateon to physical thing, as right to
possess, use and dispose of it. As is commonlyrstutel, the property rights are
generally held by individuals, and as such the aslmip by a social collective is
deemed as something virtually unknofvdnder Anglo-Saxon legal tradition, the
right of property, the right of life and the rigldf liberty are all deemed

The reason is that the relevant standard for immhuas a civil right is whether a claim is parttbé
package of rights constitutive of free and equienship. There is no reason to think that onbsth
claims that can be “readily secured by legislati®@long to that package. And the increasingly
dominant view is that welfare rights are essentiahdequately satisfying the conditions of free and
equal citizenship. (Holmes & Sunstein, 1999, p. 75)

1 Electronic copy available at: http://ssrn.comiieit=1320204Accessed 12/10/09. See also: (Eide,
2008, pp. 299-318), (Yozo, 2008, pp. 8-30), (Sepddy 2003), (Mashood, 2007), (Baderin &
McCorquodale, 2007, p. 5). Council of Eurofigjropean Social Charter (Revised® May 1996.
ETS 163. Available Online at:_http:/conventiome gnt/treaty/en/Treaties/Html/163.Hemscessed
15 /10/09].

2 See Cereghino v. State by and Through State Higl@eenmission, 230 Or. 439, 370 P. 2d 694,
697.
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fundamental, which are brought with people, as rtheheritance, and no
government could rightfully impair and destroy.din, 2001)

The right to property means a right of owner$hipd ownership involves a bundle
of rights — the right to use, sell, pledge, bedueahd subject to some limitation,
the right to destroy (Udombana, 2005). The conoéptvnership could be likened
to the Roman doctrine of dominion under which dlegninuswas entitled to the

absolute and exclusive right of property in thedla(Burns, Cheshire & Burns,
1982, p. 26)

Primordially, the right to own private property iwell recognized and
acknowledged throughout the world. Many philosophgrrists and commentators
have highlighted the primacy of property rights tbe orderly development and
growth of the stafe According to a commentator (Enshaw, 1973, p. ) right

to private ownership of property is the most hobtwaf all fundamental rights in
point of antiquity as the philosophical and econothieories on the origin and
justification of the right are legion. Most religis thinking, to a varying degree,
accept that private ownership of property is esakefir the full expression of
personality under the conditions of this life ahdrefore regards it as one of the
basic personal rightsin the words of Lord Camder €,J

“By the Laws of England, every invasion of privatgpprty, be it ever so minute,
is a trespass. No man can set his foot upon myngrauithout my licence. If he
admits the fact, he is bound to show by way officstion, that some positive law
has empowered or excused Him

The right to private property is recognized andnaeidedged under International
law, Regional laws and Treaties and National lawhe Universal Declaration of
Human Rights Instrumerit provides that éveryone has the right to own property
alone as well as in association with others. No shall be arbitrarily deprived of

1 Osbom Concise Law Dictionary.

2 The primacy of private property right is so muagbpreciated that it is believed that without this
right the liberty of the citizen is meaningless.

3 The Anglican position may be seen in Article 38thee Articles of Religion which reads “The
Riches and goods of Christians are not common, ahitog the right, title, and possession of the
same, as certain Anabaptists do falsely boast. Nwttanding every man ought, of such things as he
posesseth, liberty to give alms to the poor acogrdh his ability”. Modern Roman Catholic doctrine
is largely reflected in Article 43 of the constiant of Eire based on the teaching of Aquiri8gc
habet homo maturale dominium exteriorumrerumquia megionam at voluntatempotestuti rebus
exterioribusadsuamutiltatemquais propter se fdcfEhus has man natural authority over external
things because through reason and will he can xtsenal things to his benefits as if he had made
them for himself).

4 Carrington, 1765, 1030-1067.

5 See Universal Declaration of Human Rights adopted 10 1948, G.A. Res. 217 A (Ill) GAOR 3rd
session (Resolutions, Part 1) of 71, UN Doc. A/8188) Reprinted in 43 A.J. I.L. 127 (Supp. 1949)
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his property™. The African Charter on Human and People’s Righto recognized
the existence and preservation of private rightpraperty. In Article 14, it is
provided that the right of individual to propertyadl be guaranteed and it may not
be encroached upon except in the interest of pulged or in the general interest
of the community and in accordance with the pravisiof appropriate laws.

At the national level, the 1999 Constitution of Biigf provides that $ubject to the
provision of this constitution, every citizen ofg#lia shall have the right to
acquire and own immovable property anywhere in Négé. Section 44 provides
further that no such private property shall be colsqrily acquired by the state
except on payment of prompt compensation and a wghaccess to court or
tribunal for the determination of his interest imetproperty and the adequacy of
compensation pai.

It is obvious from the foregoing that the rightawn property including housing is
not in doubt and same can be enforced againstakes and any other person; but
does this also translate to an enforceable rigltdiequate housing in the citizen
against the state? This question is addresse@ inekt segment of this thesis.

4. Right to Housing

The right to housing is a component of the righpttoperty. As said earlier, having
a secured place to live is one of the fundamenthents for human dignity,
physical and mental health and overall qualityifef, lenabling one’s development
(Udombana, 2005, p. 79). The human right to adeqimusing, which is a
derivative of the right to an adequate standarivisfg ® and human dignity is of
of central importance for the enjoyment of all emmic, social and cultural rights

1 Ibidem. Art.17 of The American Declaration of tRéghts and Duties of man 1948. Art 23
providing that every person has a right to own spribate property as meets the essentials needs of
decent living and helps to maintain the dignityted individual and his home.

2 Adopted June 27 1981 and came into force on @ct®b 1986 OAU Doc. AU/CAB/LEG/67/3/Rev
5 reprinted in 21 I.L.M 58 (1982)

3 Cap C23 Laws of Federation of Nigeria 2004. The tfxthe Constitution is available online:
ICENL, http://www.nigeria-law.org/ConstitutionOfThetieralRepublicOfNigeria.htm accessed on
24/07/09.

4 |bidem section 43.

5 The provision of the Land Use Act 1978, an emgstiaw of constitutional status has curtailed the
immutability of this provision on compensation amtess to court. Further discussion on this issue i
reserved to later part of this thesis when disagskand use policy.

6 See International covenant on Economic Social @alfural Right, adopted 16/12/66 G.A Res
2200A (XXI), UN GAROR 21st session Supp. No. 16 UNcDA/6316 (1996) U.N. T.S. 993 came
into force 3/01/76 (ICESCR).

7 Section 34 Constitution of Federal Republic of Kiayel999.
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rights’. It connotes the right to live somewhere in segupeace and dignityThe
right is enjoyed without any form of discriminatiand assured to all persons
irrespective of income or access to means of prishic

The right to adequate housing is recognized intemally. Adequate housing is
enshrined as a fundamental element of the riglatntadequate standard of living
and as a basic human right in several internatimsituments. These include the
Universal Declaration of Human Rights (1948), tmeinational Covenant on
Economic, Social and Cultural Rights (1966), Inédional Convention on the
Elimination of All Forms of Racial Discrimination 1965), International
Convention on the Elimination of All Forms of Digoination Against Women
(1979), Convention on the Rights of the Child (198%onvention relating to the
Status of Refugees (1959), International Convertiothe Protection of the Rights
of All Migrant Workers and Members of Their Famili€1990j. The issues related
related to housing rights have also received witdnaon over the last half century
since the proclamation of the Universal Declarabbiuman Rights in 1948, in a
number of other international declaration and poliecommendations. These
include the Declaration of the Rights of the Chil®59), International Labour
Organisation Recommendation No. 115 concerning ‘attgkHousing (1961),
Declaration on Social Progress and DevelopmentQjl ®@eclaration on the Rights
of Disabled Persons (1975) Vancouver DeclarationHoman Settlements and
Action Plan (1976), UNESCO Declaration on Race Radial Prejudice (1978),
ILO Recommendation No. 162 concerning Older WorKée80), Declaration on
the Right to Development (1986), the Global Stratiey Shelter to the Year 2000
(1988), Agenda 21 (1992), Vienna Declaration anegRrmme of Action (1993),
Copenhagen Declaration and Programme of Action 5)},9Beijing Declaration
and Platform for Action (1995), and most importgnthe Istanbul Declaration on
Human Settlements and the Habitat Agenda (£996)

Article 25 of the Universal Declaration on HumargRs declares thaeVery man
has the right to a standard of living adequate foe health and wellbeing of

1 Committee on Economic, Social and Cultural Rightbe Right to Adequate Housing (Art. 11 of
the covenant). “General comment No 4 in committeeeconomic, social and cultural rights: Reports
on the sixth Session. ECOSOC official records 1992.

2 Ibidem art. 23.

3 See ICESCR Art. 2 (2) providing that states partiast guarantee the right enacted in the covenant
without discrimination of any kind.

4 UNCHS (Habitat) Position Paper on Housing Rightsdid@2001.

5 Centre on Housing Rights and Evictions (COHRE). 19B8tced Evictions”, September Housing
Rights Page 3 of 21 28/03/2001.
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himself and his family, including food, clothingyusind and medical care and
necessary social servicés

In the International Convention on the EliminathnAll Forms of Discrimination
Against Women, Article 14(2)(h) states:

States Parties shall take all appropriate measut@seliminate discrimination

against women in rural areas in order to ensure admasis of equality of men and
women, that they participate in and benefit fronratudevelopment and, in
particular, shall ensure to such women the right) (0 enjoy adequate living
conditions, particularly in relation to housing, rstation, electricity and water

supply, transport and communicatichs

The Refugees rights to housing is also recognizetiraspected at international
level as Article 21 of the International Conventi®elating to the Status of
Refugee$states:

1 Emphasis supplied.

2 See also Principle 7(6) of Agenda 21, which redsthat access to life, health and shelter is
essential to a person’s psychological and econareitbeing and should be a fundamental part of the
national and international action. See also Artitl€i) of the international covenant on Economic
Social and Cultural Rights (1996) which providest tharties to the covenant shall “recognize the
right of everyone to an adequate standard of lifarghimself and his family including----clothing
and housing.

3 International Convention on the Elimination of Rtbrms of Discrimination Against Women (1979)
Adopted by United Nations General Assembly resoiu4/180 on 18 December 1979, entered into
force on 3 September 1981. State compliance with @onvention is monitored by the UN
Committee on the Elimination of All Forms of Disciimation Against Women.

4 International Convention Relating to the StatuRefugees (1951) Adopted on by United Nations
General Assembly resolution 429(V) on 28 July 19%itered into force on 22 April 1954.See also;
Istanbul Declaration (1976) Adopted by the seconditdd Nations Conference on Human
Settlements in 1996Paragraph 8 of which states: reéfirm our commitment to the full and
progressive realization of the right to adequatesirgy as provided for in international instruments.
To that end, we shall seek the active participattbrour public, private and non-governmental
partners at all levels to ensure legal securitytenfure, protection from discrimination and equal
access to affordable, adequate housing for allopsrand their families. Habitat Agenda (1996)
Adopted by the second United Nations Conference amah Settlements in 1996, particularly
Paragraph 61 which states that: Since the adopfitine Universal Declaration of Human Rights in
1948, the right to adequate housing has been rezmjas an important component of the right to an
adequate standard of living. All Governments withexception have a responsibility in the shelter
sector, as exemplified by their creation of minéstrof housing or agencies, by their allocation of
funds for the housing sector and by their policipgggrammes and projects. The provision of
adequate housing for everyone requires action migttyy Governments, but by all sectors of society,
including the private sector, non-governmental nizgtions, communities and local authorities, as
well as by partner organizations and entities @& thternational community. Within the overall
context of an enabling approach, Governments shtalde appropriate action in order to promote,
protect and ensure the full and progressive reaaizaf the right to adequate housing. These astion
include, but are not limited to: --- (c) Adoptinglizies aimed at making housing habitable,
affordable and accessible, including for those vah® unable to secure adequate housing through
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“As regards housing, the Contracting States, iras@$ the matter is regulated by
laws or regulations or is subject to the controlpfblic authorities, shall accord
refugees lawfully staying in their territory treatmt as favorable as possible and,
in any event, not less favorable than that accoredliens generally in the same
circumstances$

At the regional level the African Charter on Humamsl Peoples Right provide in
Article 14 that the right to property shall be gasteed. It may only be encroached
upon in the interest of public need or in the gaherterest of the community and
in accordance with the provisions of appropriateslaand in Article 16 (1) that
“Every individual shall have the right to enjoy tiwest attainable state of physical
and mental healttt. Though the provision on right to adequate housingot
given explicit recognition in the African Chartan Blumans and Peoples Right, but
the African Commission gave a robust and extrenmajyortant interpretation to
the provision of the charter to include a righattequate housing. In ti&®cial and
Econorrzlic Rights Action Centre and the Centre fayreenic and Social Rights V
Nigeria:

it was held that,

“Although the right to housing or shelter is not leily provided for under the
African Charter, the corollary of the combinatiofitbe provisions protecting the
right to enjoy the best attainable state of memtad physical health, cited under
Article 16 above, the right to property, and thetgction accorded to the family,
forbids the wanton destruction of shelter becauserwhousing is destroyed,
property, health and family life are adversely eféal. It is thus noted that the
combined effect of Article 14, 16 and 18 (1) reaus the Charter a right to
shelter or housing.”

It is worthy to note that the pronouncement indbeve case would exert a strong
persuasive flavor on Nigerian courts, particulawith the preeminence status

their own means, bynter alia: (i) Expanding the supply of affordable housingotigh appropriate
regulatory measures and market incentives; (iiydasing affordability through the provision of
subsidies and rental and other forms of housingtasee to people living in poverty; (iii) Suppowgi
community-based, cooperative and non-profit reatal owner occupied housing programmes; (iv)
Promoting supporting services for the homeless atiter vulnerable groups; (v) Mobilizing
innovative financial and other resources — publi@ grivate — for housing and community
development; (vi) Creating and promoting market-daseentives to encourage the private sector to
meet the need for affordable rental and owner-decupousing; (vii) Promoting sustainable spatial
development patterns and transportation systemss ithprove accessibility of goods, services,
amenities and work.

1 African charter on human and people’s rights. gtdd by the eighteenth Assembly of Heads of
State and Government, June 1981 - Nairobi, Kenya.

2 Reported in 15th Annual Activity Report of the isin Commission on Humans and People Rights
2001-2003 available at http:// ww.archpr.org/15thnfal_Actiitiy __ Report AHG. pdf.
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accorded the African Charter within Nigerian law espoused in the case of
Fawehinmi V AbacHa

5. Right to Housing in Nigeria

It is trite that the 1999 Constitution of Federapablic of Nigeria recognized,
within legal limits, the individual private rights property particularly land and its
resources It provides in section 43 thatStibject to the provisions of this
constitution, every citizen of Nigeria shall havee tright to acquire and own
immovable property anywhere in Nig€riand goes on to protect the sanctity of the
right by providing in section 44 thatNb movable property or any interest in
immovable property shall be taken possession opatsarily and no right over or
interest in any such property shall be acquired palsorily in any part of Nigeria
except in the manner and for purposes prescribeldythat among other things:
requires the prompt payment of compensation andressparties access to the
court for the determination of his interest in tpeoperty and the amount of
compensation payabilé The constitution did not however extend such trigh
include a right to adequate housing.

It is true that the constitution recognized thedto provide houses and shelter for
the citizen as it provides in Chapter Il of the Guwmtion bothering on the
Fundamental Objectives and Directive PrinciplesStdte Policy that ‘the state
shall direct its policies towards ensuring ------ that suitable and adequate
shelter,---- are provided for all citizefts This is a laudable and unprecedented
provision in the anal of constitutional law makiimg Nigeria, as it sets specific
agenda and policy directives to the operators efdbnstitution and other State
agencies. The Directive Principles are just likpodestar that provides direction.
Their basic aim is to persuade the government twige social and economic
justice in all spheres of life, keeping in view lisited material resources. The
provision aggregates the feelings, aspirations expkctations of the citizens in
governance and affords a measure against whichrgoesat actions can be tested.

1 (1996) 9 NWLR (Pt 475) 710 CA.

2 Section 43 1999 Constitution of Nigeria.

3 Section 44 1999 Constitution of Nigeria.

4 Directive Principles of State Policy are in tloenfi of instructions/guidelines to the governmernts a
the center as well as states. Though these prascgale non-justiciable, they are fundamental in the
governance of the country. The idea of Directivinéiples of State Policy has been taken from the
Irish Republic and Indian constitutions. They weneoirporated in our Constitution in order to
provide economic justice and to avoid concentratidnwealth in the hands of a few people.
Therefore, no government can afford to ignore th&éhey are in facts, the directives to the future
governments to incorporate them in the decisionispaticies to be formulated by them.

5 Section 16(2) d the 1999 Constitution of FedergluRéc of Nigeria.
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However, laudable as the provision was, it is ngtigiable and cannot be subject
of an enforceable right before the cotirta fact the same constitution confirmed
the non-justiciability of the provision when it pides in section 6(6)(c) that

“the judicial powers vested in accordance with theegoing provisions of this
section shall not, except as otherwise providedhisy constitution, extend to any
issue, or question as to whether any act or onmidsjoany authority or person or
as to whether any law or judicial decision is imfmomity with the Fundamental
Objectives and Directive Principle of State polegt out in Chapter Il of this
Constitution®

The non-justiciability of this provision has thevef made nonsense the acclaimed
right to shelter as provided by the United Nati@ferter on Universal Declaration
of Human Right 1948 and other international Treatied conventions on human
right to housing within the Nigerian Corpus Jurigfggnce. The only positive
purpose of this provision lies in its altruisticlwa as a reminder to the state of the
need to provide shelter for the citizen, and peshapneasure of performances of
government policy in the area of providing shelterthe peopl&

It should be appreciated that the right to housiogs not mean and should not be
taken to mean that the government must providedsofms every citizen; that will
be a near impossibility, since a state’s resouatedimited relative to social needs
(Udombana, 2005, p. 77). The right to housing hawevmeans that the
government must provide the socio-economic andigalienvironment adequate
for the realization of that right and must adogidtative and other measures to
prevent any violation to individual's right to adexe housing (Onyekpere, 1997,
pp. 44-45).

Given the present state of the law in Nigeria vigsainternational legal regime on
the subject and the primary importance of housiogeffective and efficient
enjoyment of other fundamental rights, should theeeclamor for the creation,
enjoyment and enforcement of right to adequate ihgusnder Nigeria law? Put

1 See Section 6(6) C of the 1999 Constitution ofefaldRepublic of Nigeria. See also (Olubunmi,
1881, p. 218). See generally Akande, 1999 wittothiction to the Nigeria Constitution.

2 Constitution of Federal Republic of Nigeria 1999.

3 See however the opinion of Solomon T. Ebobralhia Future of Economic, Social And Cultural
Rights Litigation In Nigeria CALCALS Review of NigenaLaw and Practice Vol. 1(2) 2007 where
he contends that even though it ousts the juristiaif the courts with respect to its Chapter Ig th
Nigerian Constitution does not prohibit justiciatyilof social, economic and cultural rights and such
rights can be litigated upon, depending on the @tk basis chosen by a prospective litigant. And
further submitted that that the African Charter aimtdn and Peoples’ Rights constitutes a veritable
normative framework for the realization of certamcioeconomic rights in Nigeria and that a claim
brought under this Charter can be vindicated eitbefore the national courts in Nigeria or the
ECOWAS Community Court of Justice.
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differently, can section 16(2) of the ConstitutiohNigeria 1999 be made justice
able and or should it be made justiciable in owrts?

On the first leg of the question, the cases of3beial and Economic Right Action
Centre and the Centre for Economic and Social Righligeria andFawehinmi V
Abachawould seem to answer the question as to justifigpbdf the right to
housing in the affirmative. While the former casdeaded the rights provided
under the African Charter to include right to hawgsithe latter case highlighted the
superiority of international instrument over lodagislation where there is conflict
in their provisions. However, whether the foregoargument is immutable when
the conflicting legislation in question is the ctitugion of the country remains a
moot point. That is, can the provisions of an imédional instrument to which a
state party subscribe over-ride the express catistial provision to the contrary?
Our humble submission on this is negative; thiprismised on the fact that the
constitution remains the grundnorm to which allesttaws in the State must be
subjected for their validity. The conclusion, thig constitution is superior to any
other law and therefore not subject to it, is Welinded in international law and
practice.

It is however arguable that the provisions of tHea@er Il of the constitution
though not in the nature of positive, rights it kslsse affinity and relationship with
fundamental rights. This is because fundamentahtRignd Directive Principles
are complementary and supplementary to each oikibereas the Fundamental
Rights establish political democracy, the Direct®Renciples establish economic
and social democracy.

No government can afford to ignore them while folaing its plans and policies
as it is responsible for all its actions to the gledn general. Although there is no
legal sanction behind these principles, the ultargdnction lies with the people.
The people with their opinion will never let thding party acquire power again if
it fails to adhere to these guiding principles. $hwur Constitution aims at
bringing about a synthesis between Fundamentalt®Raghd Directive Principles of
state policy. Together, they form the core of ttem€itution.

It has also been argued that the constitution dogépreclude the enforcement of
the socio-economic and cultural rights (includifght to adequate housing) or the
enactment of legislations to enforce these rightthe words of Ebobrah (2007, p.
48): “the most essential argument in favour of justidigbiof socio-economic

rights in Nigeria is that contrary to the widelyltebelief, a clear reading of the

relevant provisions of the Constitution will shdvattthe courts are not prohibited
from entertaining cases claiming socio-economititsg Section 6(6)(c) does not
appear to remove the right of the legislature tdkmbaws to translate the contents
of chapter Il into law subjective rights. And iktkegislature should do so, nothing
in the Constitution removes the right of access twourt for the enforcement of
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such a right just as nothing removes the competeh@ecourt from entertaining
such a case

Citing Uwaifo JS@ he submitted that ‘the Constitution itself hascplhthe entire
Chapter Il under the Exclusive Legislative List. It.simply means that all ...
Principles need not remain mere or pious declaratitt is for the Executive and
the National Assembly, working together; to givepmession to any one of them
through appropriate enactment as occasion may deimins is a sound academic
view-point but since no law has been enacted ‘t@ gixpression to any one of
them’, the enforceability of these rights today agms with future legislations.

However, should that be the end of the clamor fasséiciable right to housing?
Shouldn’t there be minimum benchmark or standaadsttie recognition of this
right under our law? It has been argued by Viljtieat rights of a socio-economic
character may be hidden in what we know as civil political rights and it is
possible to interpret civil and political rights im manner that enhances the
realization of socio-economic rightsihis reasoning is at the root of the decision
in the Indian case where the Supreme Court eladubiatt great length on the right
to adequate housing, shelter and livelihood asgddfte all-encompassing Right to
Life under Article 21 of the Constitutidn

The argument in this case is faultless as it hag lmeen established that there is a
correlation between adequate housing and the tiglife and healthy living. Thus
so far as the right to life is constitutionally gaateed anything that will assure the
realization of this right ought and should be pcteéd and guaranteed.

The best example of the recognition of the rightaiequate housing as a
fundamental right is to be found in Section 26k tonstitution of South Africa,
which provides that: Everyone has the right to have access to adequaisig,
the state must take reasonable legislative androtieasures, within its available
resources, to achieve the progressive realizatiothis right, and that no one may
be evicted from their home, or have their home dishexd, without an order of
court made after considering all the relevant ciratances

The South African constitution also provides thhe tgovernment has the
obligation to respect, to protect and to realizeright to adequate housing, which
applies to the executive, legislative and judidisanches and to all levels of

1 A.G. Ondo State v A.G. Federation, (2002) 9 NWBR{72) 222 at 391.

2 Your paper is “The justiciability of socio-econmnand cultural rights: Experience and problems”,
unpublished paper presented at the 2006 Good GaweenProgramme at the University of
Pretoria).On file with the present author.

3 The landmark case @lga Tellis v. Bombay Municipal Corporation (BM@985 (3)SCC 545
where J. Chandrachud held that the eviction of thement or the slum-dweller not only means his
removal from the house but the destruction of thask itself. And the destruction of a dwelling
house is the end of all that one holds dear id life
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governmertt The current South African land law promotes greatecurity of
tenure by subjecting evictions of land occupiers rigorous due process
qualifications. Moreover, instead of the previoummenon-law rules that had
traditionally upheld eviction suits in favor of oens and other formal rights
holders, current jurisprudence is much more cordpgtific, balancing the
substantive interests of the respective partied, explicitly taking into account
considerations of social, economic, and histofi@ishess and equify

In France, the right to adequate housing wasrisbgnized in the 1990 law on the
right to adequate housing. This law, in its firgicke, stipulates that “guaranteeing
shelter constitutes a duty of solidarity for theirennation”. A law against forced
evictions adopted in 1998 also incorporated thétrig adequate housing as a
fundamental right, and the Constitutional Counttie highest French court, has
recognized that the right to adequate housinggisad having constitutional stafus

In view of the enormous importance and relevancehaising to the overall
development of the individual and the nation gelherthe law in Nigeria should
provide some regulatory and administrative mangagopvisions and directives
towards giving teeth to the provisions of sectiéf?) d of the 1999 constitution.

While it is agreed that the state cannot directlyvisle houses for every citizens,
efforts should be geared towards addressing thesses$ that impedes delivery of
houses to the majority of the citizen. In particulthe state should evolve a
legislative regime that ensures and enhances bitayleof and access to land. A

good, efficient and effective land policy will nonly make land available and
accessible, but would also engender the developraedtgrowth of a robust

mortgage financing system in the economy.

Also, a good land policy administration would féeile the growth in other areas
of housing sector of the economy particularly thelding materials industries.

Short of recommending the creation of an enforeeaght to housing, because of
its impracticability in a capitalist economy, themM should provide a foundation
towards realizing the constitutional aspirationressed in section 16(2) d. This the
law should do through the provision of a robusiqyohnd administrative goals in

the housing sector of the economy and taping frbe éxperiences of other
countries cited above, particularly the South Adrigprovision that no one can be

1 See Sections 7 & 8 of Constitution of the Repubi8outh Africa, 1996.

2 See AJ van der Walt, Exclusivity of Ownership¢c@éy of Tenure, and Eviction Orders: A Model
to Evaluate South-African Land-Reform Legislatiof02 J. South African Law 254, 255.

3 THE RIGHT TO HOUSING a fundamental human rightirafed by the united nations and
recognized in regional treaties and numerous naltiotonstitutions brochure prepared by
christophegolay, advisor to the united nations isppeapporteur on the right to food and melik6zden,
director of the cetim's human rights programme padnanent representative of the cetim to the
united nation.
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evicted or displaced without an order of the couwith such provision in the
constitution of Nigeria the onus is placed on tlegegnment to justify before the
court a-priori, any action tending to encroach on citizens righthousing by

assuring their rights and accessibility to land.

6. Conclusion

It is conceded that housing is a prerequisite tngg utility of man and the state,
particularly with respect to the socioeconomic viing of the individual, family
and the state. However irrespective of this impuarga the right to housing does
not and cannot possible enjoy the same rankinglequene civil and political
rights for obvious reasons as enunciated in theempape that as it may, it is
desirable for the State to create an enabling ennient for the individual
realization of this right because of its ripple andltiplier effect on the wealth and
health of the State. It is therefore recommended e State should endeavor to
provide the enabling environment in line with theris enshrined in chapter 2 of
the 1999 constitution of Nigeria as amended in otdeensure the realization,
enjoyment and enforcement of this right to housiagnvisaged in all international
treaties on the subject. Towards this end the Stadald put in place a law against
unjustifiable eviction and wanton destruction ofatlmgs.
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