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Abstract: Over the recent years, amid unprecedented industmelopment, the environmental
protection was a major objective for all EU memlgavernments, including Romania. To this
purpose, at the level of the European Union thereetbeen adopted a series of laws designed to
ensure a coherent set of legal rules, includirtfpéncriminal law. In this context, Romania, in arte
meet the commitments in this area, and also foligwihe needs of environmental protection
objectives, adopted in turn a legislative packagthe field; the most important piece of legislatie

the Government Emergency Ordinance no. 195/2008nmronmental protection. The mentioned
normative act provides a series of criminal samstizvhere a series of facts found by the legal
authorities are likely to endanger the life or hanteealth, animal or plant. In this paper there are
examined in general the main criminal facts retatio defending and protecting the aquatic
environment, particularly the Danube, as providethe mentioned legislative act. We also presented
a series of critical remarks aimed at improving l#ggslation and thus ensuring a better proteabion
the aquatic environment.
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1. Introduction

Since the second half of last century, amid ungteceed continental industry
development, in Europe there have been adoptedes $4 laws aimed at insuring
the protection of the environment. The normativeped acts were meant to
insure the environmental protection by measurestlynag/il, administrative or
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very rare criminal. The unprecedented developmémdustry in the last part of

last century, the emergence of new forms of criméhis area, has prompted the
EU to insist upon the adoption of new forms of eowinental protection, namely
the criminal ones.

Given the importance of social values for the depelent of European societies,
there were incriminated as criminal offenses sewieacts, of danger and injury,
meant to ensure an adequate protection of the@maint.

The most important normative act adopted in regeats at EU level is Directive
2008/99/EC of the European Parliament and CourfcMavember 19, 2008 on
environmental protection through criminal law.

In Romania, the normative framework governing nadsspecific activities of the
environment and the incrimination of acts as crisete Government Emergency
Ordinance no. 195/2005 on environmental protectiapproved with amendments
by Law no. 265/2006 approving Government Emergedinance no. 195/2005
on environmental protectiohsupplemented and amended successively by the
following documents: Government Emergency Ordinanoe. 57/2007,
Government Emergency Ordinance no. 114/2G0%W Emergency Ordinance no.
164/2008"

With regard to water protection, through criminav| we must mention that the
intern legal framework is Law no. 107/1996 on thetection of watefscompleted
and modified successively by 11 (eleven) regulatidhe latter being Law no. 146
of July 12, 2010.

Note that the legislative framework providing evimental protection and the
normative act governing the activity in the watezaaprovide a range of crimes
specific to the domain.

In this paper we make a general review on how suenwater protection through
criminal law, in terms of the depositions of thisfimentioned normative act.

Also, under the will of bringing a certain contrttmn to improving the legislation
into force, we will make a critical examinationtbe current provisions.
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2. Legal Regulatory Framework

According to current legal provisions, the envir@mhis a set of conditions and
natural elements on Earth: air, water, soil, subsspects characteristic to the
landscape, all atmospheric layers, all organic iandyanic matters and the living
things, natural systems in interaction, includitegis listed above, including some
material and spiritual values, quality of life andnditions that may affect the
welfare and the human health [art. 1 paragraplf{BEO no. 195/2005].

On the other hand, note that according to the thes,environmental protection is
the objective of major public interest, based oe frinciples and strategic
elements that lead to a sustainable development.

The principles and strategic elements underlyirggineral concept of the state on
environmental protection are: precaution in deaisitaking, preventive action,
withholding at source pollutants, polluter paysesarving bio-diversity and
ecosystems specific to natural bio-geographic fraonk, sustainable use of
natural resources and information and public pigditon in decision making, and
access to justice in environmental matters and Idpureent of international
cooperation for environmental protection (articlef35EO no. 195/2005).

In this context, the state recognizes every perdmn right to a healthy and
ecologically balanced environment and guarantees:

a) the access to environmental information, respectimg conditions of
confidentiality under the current law;

b) the right of association in organizations for eammental protection;

c) the right to be consulted in making decisions onetoment policy and
environmental legislation issuing regulating docatsgedrawing up plans
and programs;

d) the right to address, directly or through environtak organizations,
administrative authorities and / or court, as appate, in environmental
issues, whether the injury occurred or not, and

e) the right to compensation for the damage (articlof5the GEO no.
195/2005).

On the other hand, in addition to the guaranteeghtsj the environmental
protection is an obligation and a responsibility adntral and local public
authorities, as well as all natural and legal pesso
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Coordination, regulating and implementation in eowimental field become
obligations for environmental protection of the wehpublic authorities, namely
the National Environmental Protection Agency, regioand county agencies for
environmental protection and Biosphere Reservdimmube Delta”.

Regarding the waters, as component element ofritieomment, this is a natural

regenerative source, vulnerable and limited, irefisable element for life and

society, the raw material for productive activiti@hergy source and means of
transportation, a determinant factor in maintairtimg ecological balance. Water is
not just a commercial product as any another, tigta natural heritage that needs
to be protected, defended and treated as suchri\&te part of the public domain

of the state (article 1 of Law no. 107/1996).

Preserving, protecting and improving the aquativirenment in terms of

sustainable use of water resources, based on pBeraodf precaution, prevention,
avoiding damage at source and polluter pays anmdigt be taken into account the
vulnerability of aquatic ecosystems located in Benube Delta and Black Sea,
because their balance is strongly influenced bydgbality of inland waters that
flow into them.

The goal of legal regulation of water protectionas

a) preserve, develop and protect water resourcesaadsure a free flow of
waters;

b) protect against all forms of pollution and of chartge characteristics of
water resources, the banks and beds or basins;

c) attain the environmental objectives for surface gndundwater water
bodies;

d) preserve and protect the aquatic ecosystems;

e) insuring the supply of population’s drinking watsupply and public
sanitation;

f) manage sustainably the water and to distributemally and balanced
these resources, maintaining and improving the ityuand natural
regulation of water;

g) defend against floods and any other dangerous hydteorological
phenomena,;

g") manage flood risk in order to reduce negativesequences for human health,
environment, cultural patrimony and economic attjvi
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h)

meet the requirements of water for agricultureustidy, energy, transport,
aqua-culture, tourism, recreation and water spdits, any other human
activities;

integrate the quantitative and qualitative aspesftsboth surface and
groundwater water of the same ecological, hydrelgiand hydro-
geological system;

protect the aquatic ecosystems in the immediatityicof the coast, in
bays or in the Black Sea;

promote the sustainable water use based on lomg-fotection of
available water resources;

preserve, protect and improve the aquatic enviromnidgough specific
measures for the progressive reduction of disclsamgaissions and losses
of priority substances and ceasing or phasinglaititscharges, emissions
and losses of priority hazardous substances;

progressive reduction of pollution of groundwaterd aprevent further
pollution;

achieve the objectives of the Convention for thetéution of the Sea
against pollution on the cessation or gradual elation of discharges,
emissions and losses of priority substances inrotdeachieve in the
marine environment concentrations of these substadose to valuing the
natural fund to near zero for synthetic substaraed,

prevent further deterioration, protect and imprdkie status of aquatic
ecosystems and, in terms of water needs, of teakesicosystems and
wetlands that directly determine the aquatic edesys (article 2 of Law
no. 107/1996).

In terms of environmental objectives for the watewdies of surface and
groundwater, there are:
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a)
b)

<)

d)

prevent the deterioration of all bodies of surfaeer;

protect and improve surface water bodies in ordeadhieve their best
state, in accordance with Annekuntil December 22, 2015;

protect and improve all artificial water bodieshaavily modified in order
to achieve a good ecological potential or a gooénthal status in
accordance with the provisions of Annéxuhtil 22 December 2015;
progressive reduction of pollution due to priorstybstances and to cease
or phase out the discharges and losses of primgizgrdous substances;
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e) prevent or limit the inputs of pollutants into grmlwater and to prevent
deterioration of all water bodies of groundwater;

f) protect and improve the underground water bodiek earsure a balance
between intake flow and groundwater recharge irelotd achieve good
status of groundwater in accordance with the piorgsof Annex 1 until
22 December 2015, and

g) reverse any significant and sustainable tendency inéreased
concentrations of any pollutant resulting from timepact of human
activity, in order to progressively reduce the grdwater pollution [art. 2
line (1) of Law no. 107/1996].

The above legal regulations represent the curegal lframework establishing the
principles and objectives of the state environmguaécy.

Given the theme of the paper, we will examine tha&nmgroups of offenses
provided in the first act.

3. Offences under the GEO no. 195/2005 on Environmil Protection

The offenses under the normative act are mentioneatticle 98 and they are
grouped into four distinctive categories, dependimgthe importance of social
value protected also by their seriousness, in(llpe (4) being provided and worse
ways in line (5).

Note that although these crimes have such a grthgy are not structured
according to the environment value generally ptetdd.e. soil, water or air.

Thus, the crimes, which are directly related toenstthat cause great harm to the
aquatic environment, are mentioned only in thel®8 line (2) - (4).

A first group of offenses are provided in the deti®8 line (2), the group where
most crimes are listed, namely:

a) pollution or discharges in water knowingly in thenasphere or soil waste
and hazardous substances [art. 98 line (2) pojnt 1]

b) failure to restrictions or prohibitions establishiedprotect water and the
atmosphere, provided by the current legislatiotidiarP8 line (2) item 2];

c) the use of dangerous baits and electrical mearkdltwild animals and
fish for consumption or sale [article 98 line (Bcgon 3];
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d) failure to respect the restrictions and prohibiiam hunting and fishing of
protected species or temporarily forbidden by lawstrictly protected
areas, according to specific rules [article 9& I{B) point 5];

e) failure to immediately report any major accidentifde 98, line (2) section
12].

According to the provisions of the law these crimase punished with
imprisonment from six months to three years or srahfine from 50,000 lei to
100,000 lei, if they were likely to endanger the lor health of the human being,
animal or plant.

In article 98 line (3) it is mentioned only an off® which consists of the
knowingly discharge of wastewater and waste fronipsstor floating platforms

directly into natural waters or causing knowinglgllption by discharging or

immersion in natural waters, either directly ornfrehips or platforms floating of
substances or hazardous waste [article 98 line}i@ 3]. This offense is
punishable with imprisonment for 1-5 years, if tdfeense was likely to endanger
the life or health of the human being, animal @np!

The last group of offenses mentioned in line (4vjtes for two offenses that are
punishable with imprisonment for 2-7 years, namdbmnial of intervention in case
of accidental pollution of waters and coastal afeats 98 line (4) Section 3] and
provoking knowingly, pollution by exhaust or immiers in natural waters, either
directly or on ships or floating platforms, of dangus substances or hazardous
waste [art. 98 line (4) Section 6].

According to the provisions of article 98 line (&) the law, where the offenses
punishable according to line (3) and (4) have egdeed the health or physical
condition of a large number of people, having ahyhe consequences provided
for in article 182 of the Criminal Code or have sed significant material damage,
the punishment is imprisonment from 3-10 years iatetdiction of certain rights,
and in case of causing death of one or more persossrious damage to national
economy, the punishment is imprisonment from 7Qoy8ars and interdiction of
certain rights.

Line (6) provides that the attempt is punishable.
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3.1. General Aspects and Peculiarities

The presented offenses have some specific chastictemwvhich distinguish them
significantly, from other offenses in the Roman@uminal Law.

First we mentioned that by committing these criritdsings the prejudice of one
of the most important rights at the present, namtblg right to a healthy
environment. In fact, this right is expressly menéd in the Constitution, where
the article 35 provides that the state recognibesright of every person to a
healthy and ecologically balanced environment.

Secondly, compared to other categories of crimgs;dmmitting them, it brings
prejudice to the most important social values, didtuman life or health.

Another peculiarity represents the fact that tiisetthere are protected also two
more essential values, namely the animal and pfardnd health. This is a special
characteristic which we do not in any other catggdrcrime.

Another feature covers the issue that these croapsbe committed both by legal
and physical entity. We appreciate however tharoénough the active subject of
any of these crimes can often be a legal entity.

Finally the last feature consists of the fact tiraist of the times the prejudices
caused to the aquatic environment are strandeil; dbesequences being able to
target not only the human, animal or plant life heralth, but great financial
prejudices.

Regarding the common general aspect of this kindriafies, we should mention
the following:

a) for the existence of crimes specified in article IBs (2) and (3) it is
necessary to have a special requirement, namedyath was likely to
endanger human, animal or plant life or health. @eelaration of the
absence of this requirement leads to the inexistehsuch offense.

b) for the two offenses provided in article 98 ling, (given their seriousness,
it no longer requires the fulfilment of the appatimn mentioned above;

c) the crimes present simpler normative ways, and soore aggravated,;

d) a last peculiarity refers to the existence of twgravated ways, but only
for crimes under article 98 lines (3) and (4), ngm&hen the commission
of a listed offense endangered the health or baddiggrity of a large
number of people, and the result is one of thosartitle 182 of the
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Criminal Code, or has caused important material afpgnand death
occurred when one or more persons or serious danh@ageational
economy (in this case the punishment is more sgvere

3.2. The Purpose of Criminal Protection

The generic legal objecfgroup) of these crimes is represented by theaboci
relations on ensuring a healthy aquatic environmargcessary to avoid
endangering the human, animal or vegetable life.

We find that unlike other crimes, the criminal ldaes not protect one person, but
a certain group of people, if their life or healttas endangered. Another feature
regards the protection of the health and life ofrats and plants. We believe that
in this case we have a generic legal complex obfkeat regards more important
social values.

The financial objectFor these crimes, in their simple ways, mostrofteere is no
financial object. In the both aggravated ways tkistence of crimes is conditioned
by the existence of the financial object, which cansist of human victims bodies
whose health or life have been affected, and imtitare of major damages or of
major damages to the national economy.

3.3. The Subjects of Crimes

The active subjecbf crimes against the aquatic environment usualynot
gualified and there can be any natural or legaqer

For these crimes, the active subject is not reduicehave some special quality,
being able to fulfill the general conditions prositlby law. Criminal participation

is possible, for these crimes, both in co-authgrdlorm and in the form of

incitement or complicity. (Rusu & Rusu, 2010, p) 48

But taking into account the specifics of this tygfecrime, most times we have an
active subject as legal entity.

The conditions of criminal liability of legal penss are set out in article 18f the
Criminal Code which stipulates th#te legal entities, except the State, public
authorities and public institutions engaged in astivdty that may not be private,
they are criminally responsible for crimes comnditiea achieving the object of
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activity or interest or in the name of the legalqmn if the offense was committed
with the form of guilt according to the criminaWa(Rusu, 2011, p. 333)

The passive subjets represented in the case of these crimes byithdils or
legal persons who had suffered the consequencetdpdoby law. Also passive
subject may be the state as well, when it caussigraficant financial damage or
just damage to the national economy.

3.4. The Objective Side

The financial element of the objective side canabhieved through actions or
inactions which present different variants, namely:

- Exhaust pollution, knowingly in water, air or soil waste and hazardous
substances;

- Use of dangerous bait and electrical means towkil animals and fish,
for consumption or sale;

- Wastewater discharge and waste from ships or figgtiatforms directly
into natural waters or provoke knowingly pollutidsy discharging or
immersion in natural waters, either directly or ships or floating
platforms, of substances or hazardous waste;

- provoke intentionally pollution by exhaust or immsien in natural waters,
either directly or on ships or floating platfornad,substances or hazardous
waste.

Achieving the financial element through inactiomsists of:

- Failure to immediately report any major accident;
- Refusal of intervention in case of accidental palu of coastal waters,
etc.

Immediate consequencensists of the simple possibility, in case theveas likely
to endanger human, animal or plant life or health.

In the aggravating ways the immediate consequenendangering the health or
physical integrity of a large number of people witle consequences provided for
in article 182 of the Criminal Code (serious injurpr when it is caused a

significant material damage or death of one or np@®Esons or serious damage to
national economy.
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We note that in this type of crime, the immediasult is uncertain, sometimes the
financial in different ways, described above.

For the existence of a crime of this kind it is e&sary to establisthe causal
relation between the incriminated action and inaction aldwing results. (Rusu,
2009, p. 153)

3.5. Subjective Side

The form of guiltharacteristic to these crimestlig intention that is the offender

must have realized the nature and consequenceis @ction and wanted these
effects (direct intent) or having accepted thendjrect intention. (Diaconescu &

Duvac, 2009, p. 624)

In the doctrine, in another opinion it is statedttthe omission must be intentional,
so being committed intentionally by the active sagbjof the offense. (Boroi, 2011,
p. 490)

3.6. Forms, Procedures, Penalties

Forms. Because these offenses are intentional, thelykatg to preparatory acts or
attempt. Preparatory acts are not sanctioned byldhe and the attempt is
punishable only it is provided for in the law.

Procedures In addition to simple legal procedures (type), B provides two
aggravated procedures, consisting of endangersfehlth or physical integrity of
a large number of people, which resulted in a serioodily injury or caused an
serious financial damage, or in the case wherefienise has caused the death of
one or more persons or serious damage to nationabeny. It is worth mentioning
that these aggravated procedures are applied fothly offenses are provided for in
article 98 lines (3) and (4).

Penalties The examined crimes are provided with imprisoninflemm 3 months to
20 years and the interdiction of certain rightsadine from 30,000 lei to 100,000
lei.
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4. Conclusions and Critical Remarks

Given the increasing number of environmental crintbsir effects that extend
from growing beyond the borders of the states ifciwithey were committed, and
that in their essence they are a threat to the@mwient at EU level, it was adopted
the European Parliament Directive 2008/99/EC arntth@Council in 19 November
2008 on environmental protection through crimirav.|

In carrying out the provisions of normative ace tflember States must bring into
force the laws, regulatory legislation and admmaiste provisions necessary to
comply with the Directive by 26 December 2010.

Being aware of the need to fulfill its obligatiobefore and after EU accession,
Romania has adopted the examined normative aet, &ftich it modified it and
supplemented by several successive normative acts.

By adopting this normative act, we can say thatgeneral, the Romanian
government defends the main values of the aquaticament through criminal
law rules, as well as others.

Note that due to their nature, of the importancelefended social values and the
need to ensure a healthy aquatic environment; tbisees have certain features,
which differentiate them fundamentally from othefhus, in addition to the
aquatic environment as a fundamental social valgeconsider other values such
as: life, physical integrity and health of commynmembers, national economy,
the patrimony of individuals or legal persons, bfehealth of animals or plants.

In this context, we underline that in the currergulations, there are some
imperfections in our opinion that need to be lggatiived.

A first problem is related to the way there areutated the procedures of this type
of aggravated offense. We believe that the prorisiof line (5) of the regulatory

framework act should be extended for the offensesgiged for under lines (1) and

(2), i.e. for all mentioned crimes.

Another issue concerns the extent of the prejudimsgning that in some cases, the
damage can be huge, and they can not only be r@doche life loss or serious
damage to national economy. We should take intsidenation the possibility of
extinction of species of animals, fish or plantgjations which are not covered by
law.
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We also believe that it is necessary to assesddath of certain animals, hamely
the need to provide some provisions regarding tigraavated procedures in this
situation as well.

A final issue that we believe that it should besidared is represented by the need
of a legal framework act that includes all crimbattare intended to defend the
environment in general, not only the aquatic envment.
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