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Abstract: To this day, the rights of people who lost theitomomy (the old people over 75, the
persons with disabilities and the mentally retajddthve not yet been the object of a special
legislation, both at an international and at aamati level, hence the lacunary aspects in the fiéld
their rights™ legal protection. Thus, with a view énsuring a dignified existence to old people, the
world's States should also ensure — by means ofadpaws — their right to medical, sanitary, sbcia
protection etc. and not merely provide specialaqmiotection measures for them. These socialsight
that should allow any individual to live a life chaterized by “self-determination and the forbidgof
exclusions”, are placed - in the rights™ hieraretgt the level of human fundamental rights, because
they have in view the observance of human liberggsality and dignity, irrespective of human liyin
conditions, irrespective of the economic and saowiaiditions, irrespective of age and of the cit&en
state of health.
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In the last decade, we could notice a major prguettion of the E.U. States for a
profound restructuration of the human society. &ajan April 2002, the member
States of the European Union signed “The Internati®lan of Action on Ageing”.

Through this Plan, the signatory States took upgwmselves the obligation to
promote and support the process of “active ageingas the World Health

Organisation called it that year — by including tieeds and the rights of the old
people in the social policies and in the natiomain®@my programs.

According to the Declaration made by the World kHe&rganisation in the year
2002, “active ageing” represents “the process dimoping the opportunities for

maintaining health, for participation and persoseturity, with the purpose of
improving the quality of life during the ageing pess. Active ageing — they
specified in the text of the same Declaration -evedl the persons to reach their
potential of physical, mental and social well-beihgring their entire life and to

participate within the society, at the same timierofg them protection, security
and adequate care when they need it”.
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“The European Commission” of the European Parlign@oclaimed the Year
2012 “The European Year for Active Ageing and Safity between Generatiorls”

In order for the old people to remain independéné European Commission
recommended the E.U. States to take practical mesghat would aim at:

a) Increasing the number of years of healthy life toaimum;

b) Assuring preventive medical assistance and a fabbeidiving environment to
them (public buildings, infrastructure, transpats.);

¢) Stimulating the elder working people to remain be tabour market, which
involves the responsibility of the respective State improve their working
conditions and to adapt the latter to the statkeafth and to the necessities of the
former;

d) Offering a simplified access to the process ofregy throughout one’s entire
Long life Learning;

e) The revision of the taxation systems and the syst&msocial services;

f) Contributing to their active insertion within thecsety, in order to avoid, this
way, social isolation and its risks;

g) Facilitating the creation of a culture of activeeiny in Europe;

h) The right to a decent pension and the reorganizaifahe system of pensions
and of the public policies;

i) The improvement of professional perspectives, abttie old people “remain on
the labour market and share their long experierioedyder “to play further on an
active part in the society”;

i) The solidarity between generations;
k) The revision of the social policies.

Except for the Social Charfeffrom the year 1961 or for the revised one from th
year 1996) and for the additional Protocol of 1988 texts signed by the
Government representatives of the member StatéseoEuropean Union — that
have juridical binding force for their members —keano reference to the persons
who lost their autonomy (the persons with disabsit the persons with mental
retardation and the old people). Indeed, up toptlesent, the rights of the persons

! The Reporter of The European Parliament for “TheoBean Year for Active Ageing and Solidarity
between Generations” was the German Deputy of thegean Parliament Martin Kastler, from the
Group of the European People’s Party, member dftitestian Democratic Party from Germany.

2 For the text of th&ocial Charterfrom the year 1961 and of the revised one fromytar 1996, see
the Handbook of the Council of Europe (2006, ppl-487) and Principalele instrumente
interngionale privind drepturile omului la care Romaniatesparte /The main international
instruments regarding human rights that Romania sarty tq Vol. Il (2003, pp. 651-686).
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who had lost their autonomy have not yet been thjecd of a special adequate
legislation, both on a European I€vednd on a national level, hence the lacunary
aspects in the field of the juridical protectiontbéir rights and, ipso facto, of the
social protection of the vulnerable persons (Rein®@09, pp. 613-627) to which
the Social Charter and the Additional Protocol @88 explicitly refer.

These lacunary aspects are especially evincedeircaéise of elder persons from
some E.U. States — the legislations of which doprovide concrete measures in
order to ensure a dignified existence to the formbat is why these States should
guarantee — by means of special laws — a panopfyrafamental rights as, for
example, the right to medical, sanitary, socialtgetion etc. and provide special
measures for the juridical protection of these tdgiot just limit themselves to
Declarations regarding “Active Ageing” or to “Sadidty between generations”,
which, in fact, in some States of the European bnamly remain a “pium
desiderium” (pious wish).

These social rights, that should allow any indialdio live a life characterized “by
self-determination and the forbidding of exclusioae placed by some jurists — in
the hierarchy of rights — “at the level of humandamental rights”, as “they have in
view the observance of the human liberties, ofdfeality of humans and of the
human dignity, irrespective of the human backgroimespective of the economic-
social background, of age and of the citizensestéthealth.” (Delpérée, 1995, p.
51)

In matters of human rights and, ipso facto, of jum&ical protection, we should
know that these ones are not “at the ease of estaty.” (Bsteliu & Brumar, 2008,
p. 24) On the contrary, all the States of the wonlast guarantee and observe the
rights provided by the international norms in mattef human rights. That is why
we can say that “in matters of international protecof human rights”, the exercise
of the sovereignity of every state “is limited byetinternational norms which
convoke and guarantee these right8&steliu & Brumar, 2008, pp. 24-25). But,
with regard to the enforcement of these internaliolorms regarding human rights
on an internal level, we must specify that a stdatenot be obliged to other states,
to its own people living on its territory, “irresgéve of their citizenship”, as they
actually are “the beneficiaries of the internatiomarm” (Besteliu & Brumar, 2008,
pp. 24-25). That is why the international competendies only intervene in the
cases when there are violations of the human rigiitin a State and “the state
mechanisms are unsatisfactoryBesteliu & Brumar, 2008, p. 27). That such
violations or infringements upon human rights frefly appear in some States of
the European Union, too, is also clearly certifigdthe Jurisprudence of ECtHR
(See, for example, the Jurisprudence of ECtHR & ¢hses against Romania,
edition made up by (Rary@anu, 2008).

1 Only in the Social Charter and in the Additionabt®col of 1988 they make explicit reference to the
social protection of vulnerable persons (the agkthe disability).
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According to the E.U. regulations, the social lEge is obliged to forbid any
“violation” of the rights of the human person, inding “physical or mental
violence” (according the Resolution of the EuropBarliament of 11.06.1986), and
“... to assure especially the citizen who lost higosaamy, by ensuring him a social
protection meant to make him gain control overduig existence, with care for his
dignity and liberty.” (Delpérée, 1995, p. 51)

The juridical protection in the civil relations, ih involves “the protection of the

state and of the capacity of the persons”, is ealhemecessary in the case of the
persons with disabilities, of the persons with rakn¢tardation and of old people.
That is why these persons must be the object oksgpacial protection measures,
so that their physical and intelectual state anghcidy could be influenced in a

positive way.

However, through this protection we should not oaisn at their possibility to
benefit from and to exert their rights and obligas, but also at their having the
capacity to become subjects of rights and obligatiand to fulfill them, that is to
have the necessary juridical “capacity”. That isywlor the persons whose
capacities are reduced we should establish a $pgridical protection, yet
keeping, to the extent it is possible, “the autop@nd liberty of these”, hence the
necessity to find “a balance between liberty anotgmtion” (Delpérée, 1995, p.
111).

Anyhow, reaching such a balance is not easy ircéise of people with disabilities,
of the people with mental retardation and of threepople who lost their autonomy,
and who — because of their vulnerability itselfre hindered in the exercise of their
rights. We could even say that disabilities, foample, “... destroy and suppress
the rights to a large extent, the constitutiongiht$ inclusively”. That is why “if the
society does not do anything in order to compengage juridical effects of
disability, the persons with disabilities are ahigh risk of losing their rights.”
(Delpérée, 1995, p. 112)

Based on Article 1 of “The Declaration of the riglof men and citizen” of August
26, 1789, “people are born and remain free andlagquaghts”. Anyhow, in the
case of those who lose their autonomy, becoming Hlnerable to the conditions
of everyday life, we can no longer talk of remagnin a state of liberty and equality
of rights, hence the obligation of the human sgdetensure, promote and defend
these rights on behalf of the persons with (physttiaabilities, of the persons with
mental retardation and of the people in the foagé.

In the Resolution of the European Parliament ofeJuh, 1986, they provide that
“... all the aspects of physical or mental violengaiast the human person are a
violation of his rights...”. In this sense, the lati@re even more serious when
committed against some persons with disabilitie) mental retardation or against
the old persons. That is why we have to know thgteespect of physical and mental
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violence against such human persons is a seriogktion of the human

fundamental rights hence the obligation of the international bodiesd a
organisations and of the authorities of every Statensure the necessary juridical
protection (Du&, 2007, pp. 18-25; Ddr 2008, pp. 19-23) with the purpose of
promoting and asserting human rights.

With regard to the persons with mental disordess,must say that the problem of
their rights, of their individual liberties inclugly, “... is especially complex and
difficult: it is so — the French jurist, Mrs. NielDelpérée, specified - by its
pluridisciplinary nature” (Delpérée, 1995, p. 16B&nce its approach and solving
must be made inter- and pluridisciplinarily.

The same jurist stated that “... the medical or $solutions can be negative on a
psychological level, negative on a juridical leyakt as the juridical measures will
have consequences on a medical level” (Delpéré&g, 1$.193-164). That is why
these juridical measures must have in view bothrikdical solutions and the social
ones because there is always a relation betweemwech conditions it mutually
and on which their effects depend, both on a pdgdieal and on a juridical level.

The fundamental laws of the E.U States providetti@judicial authority should be
“a defender of individual liberty” (cf. Art. 66 @he French Constitution of 1958). In
this sense, as we know, in the former Countries vidieological totalitarian-
communist regimes, the individual liberty of theegmn with mental disorders had
been suppressed by the bodies of political policeugh administrative procedures
or even through court resolutions. Unfortunatelichsa situation was also peculiar
to Romania up to December 1989, when many of timmgnts of the totalitarian
regime were forcibly confined institutionalized Mental Hospitals. Of course, in
that respective case, we were not only dealing thighprovision of forced medical
assistance but with a measure meant to deprivénthieidual of his liberty, an
individual labeled by the former political regimadaby its administrators and
accomplices as “an enemy of the people” or as aefade” of the so-called
“multilaterally developed socialist society” (sic.)

Unfortunately, the granting of the rights of thegmms with mental disabilities is not
yet mentioned in the text of all the Constitutiaishe European States. That is why
“... the persons with mental disabilities are oftebjsct to discriminations”, hence
the obligation that the public authority “ensureatbindividuals (including the old
people and the people with physical or mental dlitiak) a favorable way of life
(as it is the case, for example, in Sweden, arfadé Chapter | of the Constitution)”
(Delpérée, 1995, p. 196). Anyhow, we should menti@nfact that, in the last years,
some democratic countries in Western Europe (sadhrance, for example) have
provided - in special laws - “... a higher protectmirthe rights of the persons with

with regard to human rights, see (Bu2005, pp. 5-33; Dér 2010,pp. 153-192)
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mental disabilities, whose capacity of decisioriiber defective, or limited or even
nonexistent ...”, hence the obligation of establighta more efficient control of

hospitalization conditions in psychiatry, irrespeet of the manner of

hospitalization or of the type of the hosting ington”, of ensuring “ in a more

efficient manner the rights of the persons hodpidl without their consent”, of
establishing a “procedure for the periodical rensof forced hospitalizations”, of
favouring “the readaptation, the recovery or thei@aeintegration of the persons
hospitalized without their consent, ...” (Delpéré@94, p. 179).

The persons who lack mental capacity also enjoyeption from the international
penal Court, which prescribed their acquittal aftely “a psychiatric evaluation and
a treatment” in order to avoid “the passing ofskatence in a differentiated manner
for the same cases.” (Ghareh Baghi, 2011, p. 86).

The analysis of the protection systems of the adsgns in the States of the
European Union also emphasized the fact that, Isecatitheir vulnerability, old
persons are easier subject to the lacks and ingberis of the administrative and
social systems and, ipso facto, to the seriousngdment of their fundamental
rights. That is why these persons must benefit framprotection that is
individualized to their civil capacity when the emence of some problems of
behavior is noticed. Also, they have to be helpedrn adequate and fast manner in
all aspects regarding their physical and moralthe&b be protected in a special
manner against any form of violence, to have thssibdity to appeal to a mediator
that would defend their fundamental rights etc.

In the same regard, “... it is recommendable to disse what is done for old
persons in matters of juridical protection from wisanticipated or done through
the population as a whole”, because “age entaitedical, social and psychological
vulnerability” (Delpérée, 1995, p. 18). Hence, thecessity to establish some
“specific norms for old persons”, that is of a “lathat “would eliminate the
negative consequences of functional inequalityprder to keep or give back to
every citizen, especially to the old people, thpdéice in the city, by the observance
of their rights and liberties” (Delpérée, 1995, pg-19).

Indeed, old people will only find their place inettCity when their fundamental
rights will be observed and protected, that is, tight to a dignified life, to a

satisfactory pension, to adequate medical and Isaesistance etc. Actually, no
human organized society, - in the form of a statim @any other form — can pretend
to be a defender of the human fundamental rights goso facto, of the human
dignity (Dura, 2006, pp. 86-128), as long as the social righte@persons who lost
their autonomy are not only unobserved, but nohgrevided by the legislation of
the respective States.

Unfortunately, up to the present, penal Law —Btieopean and national level, - “...
did not respond in a very adequate manner to tbeqion necessities of the old
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people, potential victims of violence or maltreatrfie In this sense, the
vulnerability of some (old) citizens needs a speqifrotection especially against
violence, “a protection which is lacking to a laggdent... Therefore, it is necessary
that the old persons benefit from a number of digedghts in face of violence”
(Delpérée, 1995, p. 211).

As it is known, in our country, such rights are wet well-known among the public
opinion and, ipso facto, of mass-media, even if s@hthem are also provided in
the text of the Constitution, hence their beingoiga with regard to their
observance in everyday life. In the specializeerditure, too, these rights are not
expressed and evaluated in the entirety of theiterd.

The European jurists also underlined the fact ‘thiatence against the old persons
in the bosom of the family is for the sanitary aodial services a new problem and
a pluridisciplinary matter” (Delpérée 1995, p. 213nd that “penal law has
deficiencies: indeed — Mrs. Delpérée wrote — if bgl violence is considered a
crime in all countries, mental violence and viokemwithin the family are seldom
classified as proper crimes ... That is why itnigortant for the old persons — the
French jurist concluded — that violence within family be treated as a real crime
and not as an aspect of violence in general.” (€ékp, 1995, p. 215)

In the case of persons who lost their autonomyiaspeotection should of course

take into account the fate of their incomes anthefservices they need, especially
when they can no longer fulfill the daily obligai®of their existence. That is why

this social protection should not be reduced oalp tmere mention in the texts of
the legislation of a State, but be put into practlwrough the efficient and concrete
preoccupation towards the ones who lost their autogn id est, the persons with

disabilities, the persons with mental retardatiod the old persons.

Since “... the observance of human rights must benéegral part of global
education and of human dignity, ...” (the Resolutidrihe European Parliament of
11. 06. 1986), it is absolutely necessary thatyeet) state also initiate and
instrument an educational process in matters aékoghts of the persons who lost
their autonomy. Actually, an education that wouthd to a real “culture” of
“human rights” is also desirable (See, Diaconu,3192 133). In order for this
educational process to be global, it should beraptished both in Schools and in
the family, where the young must learn the respectthe old people, for the
persons with disabilities and for the ones with takretardation and, ipso facto, for
the human dignity, for the love for one’s fellowmarespective of race, gender,
age, religion, physical or mental disability etc.

As regards the protection of old people, this sthombt be established only
depending on age as it is not age alone that sréaenecessity of a protection, but
also “... the deterioration of one’s capacities. €fme, the criterion should be
functional, not chronological: of course, we havdake the age into account, but
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without turning it into a reason of segregation (Diaconu, 1993). In this sense,
there are not few States where third age is alreagason of segregation and, ipso
facto, of exclusion from society. Anyhow, even meegious is the fact that this
exclusion, that also brings about the feeling dlessness, with disastrous effects
both on the mind and on the body of the respet¢tivean being is not determined
by some intellectual or physical incapacities, dmily by one’s age. Therefore, that
is why the School and the Society in general hdne duty to include in their
educational process not only the themes regardiaguridical protection of the
third age and fourth age persons, but also thgatidin to raise the awareness of the
members of the human society on the utility of ¢hpsople and, ipso facto, on the
necessity to eliminate any form of segregation (oltreasons of age, social,
cultural, religious background etc.), and, ipsddaon their complete integration in
the city.

Among the economic and social rights there are thlsaight to retire and the right

to work. In this sense, in the opinion of some etgat present, “the right to retire
and the right to work seem to oppose and to exchadt other” (Delpérée, 1995, p.
107), since the right to retire — established agrkgalized once with the creation of
social security as a new social right of work -€asditioned either by the priority

granted to the right of any human being to retirepy the collective interest to

impose a compulsory retirement or a pre-retirement.

Some State, confronted with a significant unempleytnalso established “a new
mentality with regard to retirement..., preachingheit pre-retirement, or
compulsory retirement in order to render some wplkces available for the
younger working people. The collective interest [ftd an end to unemployment)
will therefore have priority — the same French gurvrote — over the individual
liberty to choose (that of the worker who gets blfpelpérée, 1995, p. 107).
Actually, in reality, the primacy of this so-callédommon interest” is often the
unfortunate result of the defective politics of t@evernments of the respective
States, which, on the one hand, make human rigfnsreligion” of the century, and
on the other hand deliberately break the individughts and liberties of man,
namely his fundamental rights and liberties, wtach based both on “Jus naturale”
(the natural Law), and on “Jus positivum” (the tenit Law), in the case of the latter
on international, European and national Law.

As regards the body of employers, “favourable tttig rid of elder working
people”, retirements and pre-retirements appe&hassimplest and least expensive
means to administer the workforcéDelpérée, 1995, p. 107). Indeed, rendering the
workplaces available “represents for the body oplewyers significant savings with
regard to salaries since, in general, these inerease with one's length of service;
they allow the dismissal of some working people séhproductivity decreased or
whose professional education is outdat@idélpérée, 1995, p. 107). But, since the
former turn the right to retire into an “obligatioto retire and even to pre-retire,
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“the condition of age limit will therefore limit thchoice regarding one’s way of life
and of existence”, and, of course, by this they lribak none but the right of any
man to a dignified and free life, hence the oblagyabf the E.U. States to grant both
a protection of a juridical nature, and a sociabtgetion against any form of
discrimination. (Zitescu, 2011, pp. 83-88)

Aware of this obvious and urgent necessity, Romatsa decreed — in the last 10-
13 years — an adequate legislation both in thd fiélnondiscrimination (Zkescu,
2011) - for the persons who lost their autonomyusigely* - and with regard to the
social policies and to the programs of social fmtiwe. (Marginean, 2004)

And, from these brief specifications, we could oetthat the social rights of the
persons who lost their autonomy, and, ipso fadteir tjuridical protection, still
remain, to a large extent, a “pium desiderium” ggiavish) also of the generations
of today, who might have — sooner or later — theestaith if these ones, that is their
rights, will not only make the object of a spedegjislation, both at an international
and at a national level, but also of some practivehsures — concrete and effective
— regarding their social protection.
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